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Ethical Considerations

Regulaiion.

o

The Consumer Real Estate Settlement Protection Act, {("CRESPA™ or the
the “Act”) authorizes licensed title agents, real estate brokers. iitle
insurance companies, financial institutions and attorneys to provide
escrow, closing and settlement services in Virginia. (Va. Code §6.1-2.19,
et seq.})  CRESPA applies only to transactions involving residential real
estate containing not more than four dwelling units.  Although CRESPA
does not specifically apply to commercial real estate, the Act was
amended to authorize lay sctilement agents as defined by CRESPA 1o
conduct commercial closings. Regulation of non-attorney agents is
subject to the appropriate governmental authority such as the Burcau of
insurance for title agents. Additionally, a broad area of regulation is
established under RESPA and various state and ledera) and fair trade faws.
Allomeys. Atlorneys are subject to the Rule of Professional Conduct (the
"Rales”). The initial consideration for an attarney is to establish whether a
party is the attorney's client, or simply a third party invoived in the
transaction (such as a seller when the attorney is representing the buyer
onty). When an atterney is involved with any third party and for whom
the attorney is performing certain ministerial functions, the attorney may
owe certain fiduciary dirties to that third party. When an attorney closes a

real estate transaction and no other atorney (or settlement agent) is
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B.

C.

mvolved, the attorney represents all the parties, and in that sense, all the

parties are his clients (See: Pickus v. Virginia State Bar, 232 VA 5 (1986).

Attorneys Fees.

[S]

Lod

Deed. The buyer's attorney cannot impose a fee upon the seller for
preparation of a deed and seller's attorney cannot impose fee upon buyer
for preparation of notes and decd of trust, absent prior agreement.
Releases.  Charges for release of a security instrument are improper
without prior consent of the party to be charged. Fees charged by an
attorney for releasing a deed of trust may not be treated as 2 line item
relating to governmental charges for releases.

Title Fees. Title search and recordation fees may not be included as a part
of the title insurance premium. Masking of an attorney's fee or lay
scitlement agent's fee under the guise of a title insurance premium is a
deceptive and misleading practice.

Closing Fees.  Absernt the seller's prior consent or agreement, it is
improper for a setttement attorney engaged by the buver to impose a
closing fee upon the seller. 1t is also improper for a seller'’s atiorney to
charge the purchaser a settlement fee when separate counsel represents the

purchascer.

Conilicts of Interest.

Muliiple Representations. An attorney must refuse employment where the

miterests of the client may conflict with the [inancial. business. property or
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personal interest of the atterney, unless the client, after full disclosure,

consents. Sce Rules 1.7 and 1.8,

3

It is not uncommon in the practice of real estate and title law for an
attorney to represent multiple parites, especially the buyers and
sellers of a residential property. This can be accomplished without
violating ethical Rules as long as the aitorney obtains the consent
of all parties after a full and adequate disclosure. Although it may
not violate the Rules, in practice it is still preferred to represent one
side of a real estate transaction only; and in all cvents, withdraw
{rom the representation of multiple parties when a dispute arises.

A settlemenl attorney representing both the buver and seller is
ethically obligated to disclose at the outset of the transaction that if
a dispute arises he cannot represent one party against the other. Il
is ethically unproper for an attomey who represents both the buver
and seller in a resideniial real estate transaction (o thercafter
initiate suit on behalf of the buver against the seller for damages or
specific performance.

An attorney representing both the setler and buyer in a transaction
involving a deed of trust may not cthically represent the creditor
against the debtor or foreclose under the deed of trust unless the
former client consents.  Where a law {inn acts as settlement
attorney and designates members of the firm as trustees under

deeds of trust executed as part of the scttlement, the trustce
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d.

relationship must be disclosed to the borrower, and the borrower's
consent to such relationship must be obtained.

It is improper for an attorney who represents a seller in a
residential real estate closing not to inform the buyer that he

represents the seller only.

Financial Conflicts of Interest,

a.

if.

An attorney must refuse employment where the interests of the
client may conflict with the financial, business, property or
personal interest of the attorney, unless the client consents, afier
full disclosure.,

Title insurance. An attorney may have an interest in a title agency
providing title insurance services under limited circumstances.
{See Leo 1564). The title agency when located at the same site as
the attorney should maintain separate signage and ielephone
listings, separate client files, and separated office space.

The attorney must make [ull disclosure of his relationship with the
title agency.

The attorney must comply with the kickback statutes under 12

U.S.C., Section 26012617 {(RESPAY and Va. Code Scciion 38.2-

4014,
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1.

E.

Duties of Competence and Diligence.

1

An attorney shall provide competent representation 1o a client. Competent
representation requires the legal knowledge, skill. thoroughness and
preparation reasonably necessary for the representation. (Rule 1.1)

An attorney shall act with reasonable diligence and promptness in
representing a client. (Rule 1.3) An attorney shall not intentionally fail o
carry out a contract of employment entered into with a cliem for
prolessional services, but may withdraw as permitted under Rule 1.16. An
Attorney shall not intentionally prejudice or damage a client during the
course of the professional relationship, except as required or permitied

under Rule 1.6.

Obligation to Disclose Defects.

Virgima's Residential Property Disclosure Act (Section 35-317, et seq,
Code of Virginia) sets forth the disclosures that the owner of residential
real property shall furnish to a purchaser. The owner must either sign a
Residential Property Disclaimer Swiement, or complete a Residential
Property Disclosure Stalement. which makes specific representations
relative to the condifion of the real property.
@ H an attorney, in the course ol his representation ol a seller/owner,
becomes aware of a defect in the property, or likewise, a defect in
the title, does the attorney have a duty to disclose those tacts to the

buyer or the buyer's atiorney?
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b. An attorney may reveal a confidence or seeret of his client with the
consent of his client, after full disclosure. when required by law or
court order, or when the information clearly establishes that his
client has, in the course of the representation. perpetrated upon a
third part a fraud related to the subject matter of the representation.
An attorney shall reveal the stated mtention of his ¢lient to conumit
a crime and the information necessary to present the crime,

e Therefore, in the withholding of a defect in the condition or title of
the property is stated by a client 1o be intentional so as to constitute
fraud upon the buyer; an attorney would be required to disclose
such defects. If a fraud has all ready been perpeteated, the attorney
may, but is not required, to disclose the information relating to that
fraud.

Disclosure of Knowledge of Material Facts. Often the attorney will have

the responsibility ol obtaining and reviewing seltlement services, which

would disclose defects in the physical condition of the real cstate and
improvements and the status of title.  The burden is on the attorney to
review lhese materials and decide as lo the materiality of such
miormation. 1 the title search discloses title encumbrances, which are
otherwise insured over or deleted by the title insurance poliey. does the
attorney have a duty 1o inform the client of said matters? The answer is
ofien in the scope of the engagement agreement that has been established

by and between the attorney and chient. Too often, the client will assume
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that the attorney is responsible for "evervthing” conceivable. A concise

description of what the attorney will and will not do should be included in

the engagement agreement.  The agreement should lollow these

guidelines:

a. A clear statement of the scope and purpose of the undertaking:

b. A clear statement of the fees to be charged or the basis upon which
the fees are to be computed; and

C. A request that the client sign a copy of the engagement letter to be
returned to the attorney.

d. [Engagement letters are particularly important where initial client
contact came by referral from a third party and where there is no

prior existing relationship between the attorney and the client.

Unauthorized Practice of Law,

I

Unauthorized Practice Rule 6. Real Estaie Practice.
a. UPL Opinion 59
Printing of Documents with Computerized L.oan Closing.
b. UPL Opinton 63
Preparation of Construction Contracts/Purchase Agreements by
Realtors
C. UPL Opinion 76
Preparation of Completion of Closing Doecuments
d. UL Opinion 80

Certiftcate of Satisfaction Prepared by Title Company

78



20600

17

UPL Opinion 86

Tide Settlement Services

UPL Opinion 91

Preparation of Deeds by Escrow and Title Company

UPL Opinion 141

Fees charged by Real Estate Settlement Service

UPL: Opinion 147

Paralegal Company providing support services to  attorney's
conducting Real Estate Closings

UPL Opinion 165

Land Surveyor Representing Potential Land Purchaser before City
Planning Commission

UPL Opinion 177

Corporations; Lmployment of Lawvers: Real Estate Settlement
Services offered through National Corporation; Attorney employed
by Corporation; Providing legal services through private practice
LIPL Opinion 197

Non-Lawyers Representation of Party to a Real Estate Transaction
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CONSUMER REAL ESTATE SETTLEMENT PROTECTION ACT
(CRESPA)
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Legislative Information System Page | of 1

§ 6.4-2.19. Title, purpose and applicability,
A, This chapter shall be known as the Consumer Real Estate Settlement Protection Azt

B. The purpose of this chapter is to authorize existing licensing authorities in the Commonweatth of Virginia to
require persons periorming escrow, closing or setitement serviges to comply with cerain consumer protection
safeguards relating to ticensing, financial responsibility and the handling of satlement funds.

€. This chapter applies only to transactions involving the purchase of or fending on the security of real estate
focated in this Commonwealth containing not more than four residential dwelling units.,

. Nothing in this ghapter shali be construed to prevent a person licensed under Chapter 21 (§ 54.1-2700 et seq.)
of Title 54.1, or such licensee's employees or independant contractors, from performing escrow, closing or
setttermant services, as defined by this chapter, to facilitate the settlement of a transaction in which the licensee is
involved withaut complying with the provisions of this chapter, so long as the licensee, the licensee's employees
or independent contractors, are nol named as the settlement agent on the settlement statement and the licensee
is otherwise not prohibited from performing such services by law or regulation.

{1897, ¢. 718; 1988, cc. 89, 1682, 736.}

Legislative Information System

hitp:#/leg) .state. va.usfcgi-bin/legp504.exe?2000+coh+6.1-2. 19+40281 1 7/19/2007
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§ 6.1-2.20. Definitions,

"Escrow” means written instruments, money of other items deposited by & parly with a settlement agent for
deiivery fo other persons upon the performance of specified conditions or the happening of & certain event,

"Escrow, closing or settlemant services” means the admiistrative and clerical services required to carty out the
terms of contracts affecting real estate. These services include, but are not fimited to, placing orders for fitle
insurance; receiving and issuing receipts for money received from the parties, crdering loan checks and payoffs,
ordering surveys and inspections, preparing settlement statements, determining that alf closing documents
conform to the parties® contract requirements, setfing the closing appointment, following up with the parfies to
ensure that the transaction progresses to closing, ascertaining that the lenders’ instructions have been satisfied,
conducting a closing conferance at which the documents are executed, regeiving and disbursing funds,
completing form documents and instruments selected by and in accordance with instructions of the parties to the
transaction, handiing or arranging for the recording of documents, sending recorded documents to the lender,
sending the recorded deed and the title pelicy to the buyer, and reporfing federal income tax information for the
real estate sale to the Internal Revenue Service.

“Licensing authority" shall mean the (i) State Corporation Commission acting pursuant to this title or Tite 38.2; {i)
the Virginia State Bar acting pursuant to this chapter or Chapter 39 (§ 54.1-3900 et seq.) of Title 54.1; or {iif) the
Virginia Real Estate Board acting pursuant to this chapter or Chapter 21 (§ 54.1-2100 ef seq.} of Title 54.1.

"Party to the real estate fransaction” means with respect to that real estate transaction, a lender, seller, purchaser
or borrower, and with respect to a corporate purchaser, any entity which is a subsidiary of or under commen
ownership with that corporate purchaser.

"Person” means a natural person, partnership, association, cooperative, corporation, fimited liability company,
trust or other legal entity.

"Settlernent agent” means a person other than a party to the real estate transaction who provides escrow, closing
or setllement services in connection with a transaction related to reat estate in this Commaonwealth and who is
listed as the settlernent agent on the settlernent statement for such transaction, Any person, other than a party to
the transaction, who conducts the selllement conference and receives or handles money shall be deemed a
"settlement agent" subject to the applicable requirements of this chapter.

"Settlement statement’ means the statement of receipts and disbursements for a transaction related to real estate
including, but not limited to, a statement prescribed under the Real Estate Settiement Procedures Act of 1974
(RESPA}, 12 U.8.C. §2601 et seq., as amended, and the regulations thereunder,

(1997, c. 716; 1998, cc. 68, 598; 2002, c. 375.}

Leuisiative |nformation System
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§ 6.9-2.21. Licensing requirements, standards and financial responsibifity.

A A person shall nat act in the capacity of a setiement agent, and a lender, seller, purchaser or borrower may
neot contract with any person to act in thé capacity of a seftlement agent with réspect ta real estate settlements in
this Commonwealth unless the person (1) has not been canvicted of a felony and, if convicted, has not had his civi!
rights restored by the Gavernor or been granted a writ of aciual innocence, and (i1} is licensed as an attorney
under Chapter 39 (§ 54.1-3900 et seq.) of Title 54.1, is licensed as & title insurance company or litle insurance
agent under Tille 38.2, is licensed as a real estate broker under Chapter 21 (§ 54.1-2100 at seq.) of Title 54.1, or
is a financial institution authorized to do business in this Commonweaith under any of the provisions of Title 6.1 or
under federal law or is a subsidiary or affifiate of such financial institution, Apy title insurance agent acting in the
capacily of a settlement agent shall be appointed by a title insurance company licensed in the Commonwealth
pursuant to Chapter 18 (§ 38.2-7800 et seq.) of Title 38.2. Any such person, not acting in the capacity of a
setllernent agent, shall not be subject to the provisions of this chapter.

B. Notwithstanding any rule of cowrt to the contrary, a settlement agent operating in compliance with the
requirements. of this chapter or a party to the real estate transaction rmay provide escrow, closing or settiement
services and recelve compensation for such services.

C. A sefttement agent shall exercise reasonable care and comply with all applicable requirements of this chapter
and its licensing authority regarding licensing, financial responsibility, errors and omissions or malpraciics
insurance policies, fidelity bonds, employee dishonesty insurarice poticies, audits, escrow account analyses and
record retention.

D. A setffement agent other than a financial institution described in subsection A or title insurance comparny as
defined in § 38.2-4801, shall maintain the following to the satisfaction of the appropriate ticensing awthority:

1. An errors and omissions or malpractice insurance policy providing a minimum of $250,000 in coverage;

2. A blanket fidelity bond or employee dishonesty insurance policy coverihg persons employed by the settlement
agent providing a minimum of $100,000 in coverage. When the settfement agent has no employees excepi the
owners, partners, shareholders or members, the settlement agent may apply to the appropriate licensing authority
for a waiver of this fidelity bond or empioyee dishonesty requirement; and

3. A surety bond of not less than $106,000.

E. 1. A settlement agent, other than an attorney or a fitle insurance company if such sompany's financial
statements are audited annually by an independent certified public accountant, shall, at its expense, have an
audit of its escrow accounts conducted by an independent ceriified public accountant at least once each
consecutive twelve-month perfod. The appropriate licensing autherity shall require the settlement agent to provide
& copy of its audit repor fo the licensing autharity no later than sixty days after the date on which the audit is
compieted. A settlement agent that is a ficensed tifle insurance agent under Title 38.2 shall also provide a copy of
the audit report to each title insurance company which it represents.

2. In fieu of such annual audit, a setfemnent agent that is licensed as a fitle insuranca agent under Title 38.2 shail
allow each title insurance company for which it has an appeintment to conduct an analysis of its escrow accounts
in accordance with regulations promulgated by the State Comporation Commissjon or guidelines issued by the
Bureau of Insurance of the State Corporation Commission, as appropriate, at least once each consecutive twelve-
month period and each title insurance company conducting such analysis shall submit a copy of its analysis report
to the appropriate licensing authority no later than sixty days after the date on which the analysis is completed.
With the consent of the {itle insurance agent, a title insurance company may share the resulis of its analysis with
other title insurance companies that will accept the same in lieu of conducting a separate analysis.

3. A title Insurance company shall retain a copy of the analysis or audit repont, as applicable, for each title
insurance agent it has appoinied and such reports and. other records of the insurance company's activities as a
setilement agent shall be made avalilable to the appropriate licensing authority when examinations are conducted
pursuant to provisions in Title 38,2

F. A person who has been convicted of g fefony involving fraud, deceit or misrepresentation shall not assist a

http://leg].state.va.us/ogi-bin/legp504.exe7000+coh+6.1-2.2 14402845 792007
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settlement agent in the perdformance of escrow, closing or settlement services invoiving, and a setflement agent
shall not emplay & person who has been convicted of a felony involving fraud, deceit or misrepresentation in an
administrative or clerical capacity that involves, the receipt or disbursement of funds from rea! estate seltlements

in the Commonwealth.

(1897, c. 716; 1998, ¢. 83; 2000, c. 549; 2002, ¢. 464; 2007, ¢. 898.)

Legislative Information System
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§ 6.1-2,22. Disclosure.

All contracts involving the purchase of real estate coritaining not more than four residential dwelling units shal
include in beld face, ten-pcint type the following language:

Cheice of Settlement Agent: You have the right to select a settlement agent to handie the closing of this
transaction. The setflement agent's role in cloging your transaction invalves the coordination of numerous
administrative and clerical functions relating to the collection of documents and the collection and disbursement of
funds required to carry out the terms of the coniract between the parties. If part of the purchase price is financed,
your lender will instruct the settlernent agent as to the signing and recording of toan docurments and the
disbursement of loan proceeds. No settlement agent can provide legal advice to any party 1o the transaction
except a seftiement agent who is engaged in the private practice of law In Virginia and who has been retained or
engaged by a party to the ransaction for the purpose of providing legal services fo that party.

Escrow, closing and settlement service guidelines: The Virginia State Bar issues guidelines to help settlement
agents avoid and prevent the unauthorized practice of law in connection with furnishing escrow, settiement or
closing services. As a parly to a real estate fransaction, you are entitied fo receive a copy of these guidelirres from
your setttement agent, upon request, in accordance with fhe provisions of the Consumer Real Estate Settiement
Profection Act.

(1997, ¢c. 716.)

Legistative Information System
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§ 6.1-2.23. Conditions fer providing escrow, clasing, or settiement services and for maintaining escrow accounts.

A All funds deposited with the settlement agent in connection with an escrow, settlement or closing shall be
handled in a fiduciary capacity and submitted for collection to or deposited in a separate fiduciary trust account or
accounts in a financial institution licensed to do business in this Commonwealth no fater than the close of the
second bisiness day, in accordance with the following requirements:

1. The funds shall be the properly of the person or persans entitied to them under the provisions of the escrow,
settlement, or closing agreement and shall be segregated for each depository by escrow, settlement, or closing in
the records of the setifement agent in a manner that permits the funds to be identified on an individua! basis; and

2. The funds shall be applied only in accordance with the terms of the individual instructions or agreements under
which the funds were acceptad.

B. Funds held in an escrow account shall be disbursed only pursuant to a written instruction or agreement
specifying how and o whom such funds may be disbursed. Funds payable to persons other than the settlernent
agent shall be disbursed in accordance with § 6.1-2.13, except;

1. Titie insurance premiums payable to title insurers under § 38.2-1813 or to title insurance agents. Such title
insurance premiums payable fo title insurers and agents may be (i) held in the settlement agent's settlement
escrow account, identified and ifemized by file name or file number, as a file with a balance; (if) disbursed in the
form of a check drawn upon the settlement escrow account payable to the title insurer or agent but maintained
within the seitlement file of the settlement agent; or {iif) transferred within two business days into a separate titie
insurance premium escrow account, which account shall be identified as such and be separate from the business
er personal funds of the settlement agent. These transferred title Insurance premium funds shall be itemized and
identified withirl the separate title insurance premium escrow account, All title insurance premiums payabe to title
insurers by title insurance agents serving as settlement agents shail be paid in the ordinary course of business as
required by subsection A of § 38.2-1813; and

2. Escrows held by the settlement agent pursuant to written instruction or agreement. A settlement statement that
nas been signed by the seller and the purchaser or borrower shall be deemed sufficient to salisfy the requirement
of this subseckon.

C. A settlement agent may not retain any interest received on funds deposited in connection with any escrow,
settlement, or closing; provided, however, that an attornay settlement agent shall maintain escrow accounts in
accordance with applicable rules of the Virginia State Bar and the Supreme Gourt of Virginia.

D. Nothing in this chapter shall be deemed to prohibit the recording of decuments prior fo the time funds are
available for disbursement with respect to a transaction, provided all parties consent to such recordation.

E. All settlement statements for transactions related to real estate governed by this chapter shall be in writing and
identify, by name and business address, the setfiement agent,

. Nothing in this section is intended to amend, alter or supersede other sections of this chapter, or the laws of
this Commonweaith or the United States, regarding the duties and obligations of the settiement agent in
maintainihg escrow accounts.

{1997, c. 716; 1998, c. 69; 2001, cc. 318, 512.)

Legislative Information System
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§ 6.1-2.23:1. Falsifying setlement statements prohibited.

No setlement agent shall intentionally make any materially false or misleading statement or entry on a settlement
statemnent. An estimate of charges made in good faith by a setflement agent, and indicated as such on the
settlenent statement, shall not be deemed to be a violaiion of this section.

{2000, c. 548

Legislative information Systern
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§ 6.1-2.23:2. Separate charge for reporting fransactions limited.

No seltlement agent shall charge any pary to a real estate lfansaction, as a separate item of a setflement
statemant, a surh excesding $10 for complying with any requitément imposed on the settlement agent by § 58.1-
316 or 58.1-317.

(2005, cc. 734, 780.)

http://leg | state.va.usiegi-bin/legp504.exe2000+coh+6.1-2.23:24+402862 77192007
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§ 6.1-2.24. Record retention requirements.

The setlement agent shall maintain sufficient records of its affairs so that the appropriate licensing authority may
adeguately ensure that the settlernent agent fs in compliance with all provisions of this chapter. The seitlement
agent shall retain records pertaining to each settlement handled for & minimum of five years after the setflement is
completed. The appropriate licensing authority. may prescribe the specific record entriss and documents to be
kept.

{1997, ¢. 716.)

Legisiative Information System
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§ §.1-2.25. Rules and regulations.

Except as provided In § 6.1-2.26, the appropriate licensing authority may issue summonses, subpienas, rules,
regulations, and orders, including educational fequirements, cansistent with and necessary to carry out the
provisions of this chapter. When the registration of a settlement agent is renewed, the approgpriate authority shall
notify the registrant of the provisions of § 17.1-223. A title insurance company domiciled in the Commionwealth ar
acling in the capacity of a settlement agent pursuant fo this chapter shall account for funds held and income
derived from escrow, closing, or seitlement services in accordance with the applicable instructions of, and the
accounting practices and procedures manuals adopted by, the National Association of Insurance Commissioners
when filing the annual statements and reports required under Chapter 13 (§ 38.2-1300 et seq.) of Title 38.2.

{1997, ¢. 716; 2004, cc. 336, 597.)

Legistative Information System
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§ 6.1-2.26. Setflement agent and financial institution compliance with unauthorized practice of law guidelings.

A. Every selllement agent subject to the pravisions of this chapter shall be registered as such with the Virginia
State Bar within ninety days of July 1, 1997. Ia conjunction therewith, settlement agants shall furrish {i} their
names, business addresses and telephone numbers, (i) information pertaining to licenses issued them by any
ficensing authority, =nd (iii) such cther information as may be required by the Virginia State Bar. The Virginia
State Bar shall accept in satisfaction of the requirements:of this subsection, settlement agents' licensing forms
submitted to-any licensing autharity, as defined.in this chapter, if such forms contain substantially the same
information required heresy. Each such registration (i) shall be accompanied by a fee not to exceed $100, and {ii)
shall be renewed at least biennially thersafter.

B. The Virginia State Bar, in consultation with the Virginia State Corporation Cammission and the Virginia Reat
Estate Board, shall promulgate regulations establishing guidelines for settiement agents designed fo assist them
in avoiding and preventing the unauthorized practice of law in conjunction with providing escraw, closing and
settiement services. Such guidelines shall be furnished by the Virginia State Bar o (i} each setiiement agent at
the time of registratioh and any renewal thereof, (i) stale and federal agencies that regulate financial institutions,
and (i) members of the general public upon request. Such guidslines shall also be furnished by seftlement
agents to any party to a real estate transaction in which such agents are providing escrow, closing or settlement
sefvices, upon request.

C. The Virginia State Bar shall recelve complaints concerning settiement agent or financial institution
noncempliance with the guidelines established pursuant to subsection B and shalf {i) investigate the same fo the
extent they concern the unauthorized practice of law or any other matter within its jurisdiction, and {ii) refer al
other matiers or allegations to the appropriate ficensing authority.

D. The witlful faiture of any settiement agent or financial institution to comply with the provisions of this section
shall be a violation of this chapter, and such agent shall be subject to a penalty of up to $5,000 for each such
failure as the Virginia State Bar may determine.

(1997, ¢. 718.}

Legislative Information System
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§ 6.1-2.27. Penalties and liabilities.

A, If the appropriate licensing authority determines that the seftlement agent licensed by it or any of its other
licensees has violated this chapter, or any regulation or order promulgated thereunder, after notice and
opportunity to be heard, the appropriate licensing authority may order one or more of the following:

1. A penally not exceeding $5,000 for each violation;

2. Revocalion or suspension of the applicable licenses, or restraining order requiring such person to cease and
desist from engaging in such act or practice; and

2. Restitution to be made by the person violating this chapter in the amount of any actual, direct financial loss.

B. In addition to the authority given in subsection A, and pursuant to § 12.1-13, the Commission, after determining
that any person who does not hold a ficense from the appropriate licensing authority has violated this chapter or
any regulation or order promulgated thereunder, may order one or more of the following:

1. A penally not exceeding $5,000 for each violation;

2. A temporary or permanent injunction, or restraining order requiring such persen to cease and desist fram
engaging in such act or practice;

3. Restitution fo be made by the parson violating this chapter in the amount of any actual, direct financial loss,

C. Nothing in this section shali affect the right of the appropriate licensing authority to impose any other penaldes
provided by law or regulation. Notwithstanding any provision contained in this section to the contrary, as to that
portion of any complaint by & parly to the real estate transaction asising under this chapter ar any regulation or
arder promuigated thereunder refating to the unauthorized practice of law, the Virginia State Bar, after complying
with applicable faw and reguiation relating to unauthorized practice of law complaints and concluding the activity
was not authorized by statute or regulation, may refer that partion of sich complaint to the Attorney General of
Virginia or a Commonwealth's Attorney who shali have the power, in addition to any other powers conferred on
him by law, to seek the issuance of a temporary or permanent injunction or restraining order against any person
s violating this chapter or any regulation or order promulgated thereunder.

D. A finai order of the licensing autharity imposing a penalty or ordering restitution may be recorded, enforced,
and satisfied as orders or decrees of a circuit court upon certification of such order by the licensing authority.

(1997, c. 718; 2000, ¢. 548, 2004, c. 597.)
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§ 6.1-2.27:1. Confidentiality of information obtained by the Commission.

A. Any documents, materials, or other information in the control or possession of the Commission that are
furnished by a title insurance company. or title insurance agent or an employee thereof acting on behalf of the title
insurance company or title insurance agent, or obtained by the Commission in an investigation pursuant to this
chagter shail be confidential by law and privileged, shall not be subject to inspection or review by the generai
public, shall not be subject to subpoena, and shall not be subject to discovery or admissible in evidence in any
private civil action. However, the Commission is authorized to use the documents, materials, or othar information
in the furtherance of any regulatory or legal action brought as a part of the Commission's duties.

B. Neither the Commission nor any person who received documents, materials, or other information while acting
under the authority of the Commission shal be permitied or required fo testify in any private civil action
concerning any condidential documents, materials, or information subject to subsection A.

C. In order to assist in the performance of the Commission's duies under this chapter, the Commission:

1. May share documents, material, or other information, including the confidential and privileged documents,
matertals, or information subject fo subsection A, with other state, federal, and international regulatory agencies:
with the National Assaciation of [nsurance Commissioners, hereafter referred to as the Association, ifs affiliates or
subsidiaries; and with state, federal, and international law enforcement authorities, provided that the recigient
agrees to maintain the confidentiality and privileged status of the document, matesial, or other information: and

2. May receive documents, materfals, or information, including otherwise confidential and privileged documents,
materials, or information, from the Association, its affiliates or subsidiaries and from regulatory and law
entorcement officials of other foreign or domestic jurisdictions, and shail maintain as confidential or privileged any
document, material, or information received with notice or the understanding that it is confidential or privileged
under the laws of the jurisdiction that is the source of the document, material, or information.

0. No waiver of any applicable privilege or claim of confidentiality in the documents, materials, or information shall
occur as a result of disclosure to the Commission under this section or as a result of sharing as authorized in
subsection C.

£ Nothing in this chapier shall prohibit the Commission from releasing final, adjudicated actions including for-
cause terminations that are open to public inspection pursuant to Ghapter 4 {§ 12.1-18 et seq.) of Tile 12.1 fo a
database or other clearinghouse service maintained by the Association, its affiliates. or subsidiaries.

{2006, ¢. 312.)
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§ 6.1-2.28. Severability.

If any provision of this chapter, or the application of the provision to any person or ¢ircumslance; shall be held
invalid, the remainder of the chapter, and the application of the provision to persons or circumstances other than
those to whieh it is invalid, shall not be affected.

{1997, ¢. 718.)
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§ 6.1-2,28. Compliance.

A settlement agent operating In this Commonwealth prior to July 1, 1987, shall have ninety days after July 1,
1897, to comply with requirements of §§ 6,1-2.24 and 6.1-2.23.

(1997, c. 718.)
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§ 6.1-2.30. Title, purpose and applicability.
A, This chapter shalf be known 85 the Real Estate Seiflement Agent Registration Act.

B. The purpose of this chapter is to require lay persons perferming escrow, closing or setilemant services in
telation to any real property Jocated in the Commaonwealth 1o comply with certain saleguards relating to licensare,
registration, financial responsibility and the hardling of settiement funds as detaisd in ihe Consumer Real Estate
Setement Pratection Act (§ 5.1-2.19 st seq.).

C. This chapter applies 10 rangactions lwolving the purchase of or lending on ihe secuifly of {22 eslaie ocaled
int this Commonwesith not stherwise covered by the provisions of the Consurner Rea) Estate Settlement
Protection Act.

[ Mothing in this chapler shall be construed 1o pravent a person licensed under Chapler 31 (§ 84 4-2100 et seg.)
of Titfe 54.1, or such licensee's employees or independent coniraciors, from perfonning escrow, closing ar
setiemant senvices, as defined by § 6.1-2.20, 1o facilitate the settiement of a transaciion in which ihe Hicenses Js
involved without complying with the pravisions of this chapler, so feng as the licensee, {he fcensee's employaes
or Independent contractors, are not named 33 the setilement agent on the settiemant statament and the licensee
is aliverwise not prohibited from pederming such services by law or regutation.

{1999, c. B47.)
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§ 6.1-2.31. Definitions.

Unless otherwise provided for in this chapler, the definitions set forth in § 8.1-2.20 shail apply to the provisions of
this chapter.

{1998, ¢. 647.)
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§ £.1-2.32. Lay real estate seitiemeant agents.

A. Notwithstanding any rufe of court to the tentrary, (i) @ (ay real estate settement agent may provide escrow,
closing and setllement services for any real propérty located within the Commonwealth, and receive
comipensation for stich services, provided he is fegistered pursuant to and is in compliance with the provisions of
the Consumer Real Estate Settiernent Protection Act (§ 6.1-2.19 et s&q.}, with the exception of subsection C of §
5.1-2:19 and {if} a party to the real estate transaction shall have the same autharity under this chapter as a party
to the real estale transaction under the Consumer Real Estate Settlemnent Protection Act.

B. As used in this chapter, “lay real estate settlement agent’ means a person who (i) is not licensed as an
attorney under Chapter 39 (§ 54.1-3800 et seq.) of Title 54.1, {ii} is not a parly to the real estate transaction, (iiiy
provides escrow, closing or selilement services in connection with a fransaction related o any real estate in this
Commonwealth, and {iv) is listed as the seftiement agent on the setifement statement for such transaction.

(1998, c. 847.)
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§ 55-66.3. Release of deed of frust or other lien.

A. 1. Except as provided In Article 2.1 of this chapter, sfter full or partial payment or satistaction has been made of
a debt secured by a mortgage, deed of trust, vendor's lien, or other lien, or any one or more obfigations
representing at leas{ 25 percent of the total amount secured by such fien, but less than the total number of the
obligations so sesured, or the debt secured is evidenced by twe or more separate written obligations sufficiently
described in the instrument creating the lien, has bean fully paid, the lien creditor shall issue a certificate of
satisfaction or certificate of partial satisfaction in a form sufficient for recordation refiecting such payment and
release of lien. This requirement shaill apply to a credit line deed of trust prepared pursuant to § 55-58,2 only
when the obligor or the setlement agent has paid the debt in full and reguested that the insttument be released,

if the lien creditor receives notice from a settiement agent at the address identified in its payoff statement
requesting that the cerfificate be sent to such settlement agent, the lien creditor shall provide the certificate, within
90 days after receipt of such notice, to the settlement agent at the address specified in the notice received from
the settlement agent.

If the notice is not received from a settlement agent, the lien creditor shall deliver, within 90 days after such
payment, ihe certificate to the appropriate clerk's office with the necessary fee for recording by Certified mail,
redurn raceipt requested, or when there is written proof of receipt from the clerk's office, by hand delivery or by
courier hand delivery.

If the lien creditor has already defivered the certificate to the clerk's office by the time i receives notice from the
seltlement agent, the lien creditor shall deliver a copy of the certificate to-the seftlement agent within 90 days of
the receipt of the notice at the address for notification set forth in the payoff statement.

If the lien creditor has not, within 80 days after payment, either provided the certificate of satisfaction to the
settiement agent or delivered it io the clerk's office with the necessary fee for filing, the lier: creditor shall forfeit
$500 to the lien obligor. No settlement agent or atforney may take an assignment of the right to the $500 penalty.
Faliowing the 80-day period, if the amount forfeited is not pafd within 10 business days after wrilten demand for
payment is sent to the lien credifor by certified mail at the address 167 ROTACANGR S&t forth in the payoff staterment,
the fien creditor shall pay any court costs and reasonable attorney's fees incurred by the obligor in collecting the
forfeiture,

2. If the note, bond or other evidence of debt secured by such mortgage, deed of frust, vendor's lien or other lien
referred to in subdivision 1 or any interest therein, has been assigned or transferred to a party other than the
original lien creditor, the subsequent holder shall be subject to the same reguirements as & fien creditor for faffure
to comply with this subsection, as set forth in subdivision 1,

B. The certificate of satisfaction shalt be signed by the creditor or his duly authorized agent, attorney or attorney-
in-fact, or any person to whom the instrument evidencing the indebtedness has been endorsed or assigned for
the purpose of effecting such release. An affidavit shail be filed or recorded with the certificate of satisfaction, by
the oreditor, or his duly authorized agent, attarney or attorney-in-fagt, with such clerk, stating that the debt tharein
secured and intended to be refeased or discharged has been paid o such creditor, his agent, attorney or
attorney-in-fact, who was, when the debt was satisfied, entitfed and authorized to receive the same.

C. And when so signed and the affidavit hereinbefore required has been duly filed or recorded with the certificate
of satisfaction with such clerk, the certificate of satisfaction shali operate as a release of the ercumbrance as to
which such payrment or satisfaction is entered and, if the encumbrance be by deed of trust or mortgage, as a
reconveyance of the legal title as fully and effectually as if such cerfificate of satisfaction were a formal deed of
refease duly executed and recorded.

D. As used in this section:
"CRESPA" means the Consumer Real Estate Setfiernent Protection A¢t (§ 6.1-2.19 et seq.).

“Lien creditor and “creditor” shall be construed as synonymous and mean the holder, payee or obligee of a note,
bond or othier evidence of debt and shali embrace the lien creditor or his successor in interest as evidenced by
proper endorsement or assignment, general or restrictive, upon the note, bond or other evidence of debt.
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"Mortgage” means any mortgage, deed of trust or vendor's lien.

"Obligor's designee" shali inciude an atioinéy or other settlement agent closing a transaction which resuits in the
obligor's loan being paid off.

"Payoff letler” means a written communication from the lien creditor or servicer stating, at a minimum, the amount
ouistanding and required to be paid to satisfy the obligation.

“Satisfactory eviderice of the payment of the obligation secured by the morigage” means (i) any one of (3) the
original canceled check or & copy of the canceled check, showing all endorsements, payable to the lien creditor or
servicer, as applicable, (b} confirmation in written or electronic form of a wire transfer to the bank account of the
lien creditor of servicer, as applicable, or (¢} a bank statemént in written or alectronic form reflecting completion of
the wire transfer or negotiation of the check, as applicable; and (i) a payoff letter or other reasonable
documentary evidence that the payment was to effect satisfaction of the obligation secured or evidenced by the
mortgage.

“Servicer” means a person or entity that collects loan payments on behalf of a lien creditor.

"Settiernent agent” has the same meaning ascribed thereto in § 6.1-2.20, provided that a persen shali nothe a
settfement agent unless he is registered pursuant to § 6.1-2,26 and otherwise fully in compliance with the
applicable provisions of Chapter 1.3 {§ 6.1-2.15 et seq.) of Title 6.1.

E. Release of lien by seiftlement agent.

A settlement agent may release a morigage in accordance with the provisions of this subsaction (i} if the
chbligation secured by the morigage has been satisfisd by psyment made by the settlement agent and (i} whether
or not the settlement agent is named as 2 trustee under the deed of trust or otherwise has received the autharity
to release the lien.

1. Notice 1o lienholder.

a. After or accompanying payment in full of the obligation secured by a morgage, a seltiement agent intending o
release a mortgage pursuant to this subsection shall deiiver to the lien creditor by certified mail or guaranteed
overnight delivery service a notice of intent to release the mortgage with a copy of the payoff lelter and a copy of
the release 1o be recorded as provided in this subsection.

b. The notice of infent to release shall contain the name of the fien creditor and the servicer if loan payments on
the mortgage are coliected by a servicer, the name of the seftlement agent, and the date of the notice. The notice
of intent to reiease shalt conform substantially to the following form:

NOTICE OF INTENT TO RELEASE

Notice is hereby given fo you concerning the (mortgage) described on the {release of mortgage), a copy of which
is attached to this notice, as follows:

1. The undersigned has paid the obligation secured by the (mortgage) described above,

2. The undersigned will reiease the (mortgage) described in this notice unless, within 90 days from the date this
notice is mailed by certified mail or guaranteed overnight delivery service, the undersigned has received by
certified mail or guaranteed overnight delivery service a notice stating that a release of the (mortgage) has been
recorded In the clerk's office or that the obligation secured by the {mortgage) described above has not been paid,
of the fien creditor or servicer otherwise objects to the release of the mortgage. Notice shall be sent to the
address stated on this form.

{Signature of settilement agent)
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(Address of seftlement agent)

(Telephone number of settiement agent)

{Curmrent Virginia CRESPA registration number of settlement agent}
2. Certificate of satisfaction and affidavit of settlement agent.

a. If, within 80 days following the day on which the settlement agent mailed or delivered the notice of infent to
release ih accordance with this subsaction, the Jien credifor or servicer does not send by certified mail or
guaranteed overnight delivery seivice to the settlement agent a notice stating that a release of the mortgage has
been recarded in the clerk's office or that the obligation secured by the mortgage has not been paid in full or that
the lien creditor or servicer otherwise objects to the refease of the mortgage, the settlement agent may execute,
acknowledge and file with the clerk of court of the jurisdiction wherein the morigage is recorded a certificate of
satistaction, which shall include {i} the affidavit described in subdivision 2 b of this subsection and {i) a copy of the
notice of intent to release that was sent to the lender. The certificate of satisfaction shall include the settiement
agent's currently active CRESPA registration number issued by the Virginia State Bar and shall note that the
individual executing the certificate of satisfaction is doing so pursuant to the authority granted by this subsectian,
After filing or recording the certificate of satisfaction, the settlement agent shall mail a copy of the certificate of
satisfaction to the fien creditor or servicer. The validity of a certificate of satisfaction otherwise satisfying the
requizemenis of this subsection shall not be affected by the inaccuracy of the CRESPA registration number
placed thereen or the failure to mail a copy of the recorded certificate of satisfaction to the lien craditor of servicer
anid shall nevertheless release the mortgage described therein as provided in this subsection,

b. The certificate of satistaction used by the seftlement agent shall includa an affidavit certifying (i) that the
seftlament agent has satisfied, and possesses satisfactory evidence of payment of the ohiigation secured by the
morigage described in the certificate; {ii} that the fien of the mortgage may be released; (iii) that the person
executing the certificate is the settiement agent or is duly authorized to act on behalf of the settlement agent; and
{iv) that the notice of intent to release was delivered to the lien creditor or servicer and the settlement agent
recelved evidence of receipt of such notice by the lign creditor or servicer. The affidavit shall ba substantiatly in
the foliowing form:

AFFIDAVIT OF SETTLEMENT AGENT

The undersigned hereby certifies that, in accordance with the provisions § 55-86.3 of the Code of Virginia of 1950,
as amended and in force on the date hereof {the Code) (a) the undersigned is a settlement agent as defined in
subsection D of § 55-66.3 of the Code or a duty authorized officer, directar, member, pariner or employee of such
settlement agent; (b) the selflement agent has satisfied the obligation secured by the mortgage and possesses
satisfactory evidence of the payment of the obligation secured by the mortgage described in the cenificale
recorded herewith; (o) the settizment agent delivered to the lien creditor or servicer in the manner specified in
subdivision £ 1 of § 55-88.3 of the Code the nofice of intent 1o release and possesses evidence of receipt of such
nofice by the lien creditor or servicer; and {d) the lien of the mortgage is hereby released.

(Authorized signer)
3. Effect of filing,

When filed or recorded with the clerk's office, a certificate of satisfaction that is executed and notarized as
provided in this subsection, and accompanied by (i) the affidavit described in subdivision 2 b of this subsection,
andg {ii) a copy of the notice of intent to release that was sent to the lender, lien creditor or servicer shall operate
as a release of the encumbrance described therain and, if the encumbrance is by deed of trust or mortgage, as a
reconveyance of the legal title as fully and effectively as if such certificate of satisfaction were a formal deed of
release duly executed and rizcorded.

4. Effect of wronghul or erroneous certificate; damages.
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a. The exacution and filing or recording of a wrongful or erroneous certificate of satisfaction by a settlement agent
does not relieve the party obligated to repay the debt, or anyone succeeding to or assuming the responsibility of
the obligated party as to the debt, from any liability for the debt or other obligations secured by the morigage that
is the subject of the wrongful or erfaneous certificate of satisfaction.

b. A seltiement agent that wrongfully or erreneously executes and files or records a cerificate of satisfaction is
lizble to the lien creditor for actuat damages sustainad due to the recording of a wrongful or erronsous certificate
of satisfaction.

c. The procedure authorized by this subsection for the reiease of a mortgage shall constitute an optionat method
of accomplishing a release of a mortgage secured by properly in this Comménwealth. The nonuse of the
procedure authorized by this subsection for the release of a morigage shall not give rise to any liability or any
cause of action whatsoever against a setflement agent or any title insurer by any obligated party or anyone
succeeding to or assuming the interest of the obligated party.

5. Applicability.

a. The procedure authorized by this subsection for the refease of a mortgage may be used i effect the release of
a mortgage after July 1, 2002, regardless of when the mortgage was created, assigned or satisfied by payment
made by the setdement agent,

b. This subsection applies only to transactions involving the purchase of or lending on the security of real estate
located in the Commonwealth containing not more than four residential dwelling units.

¢. The procedure authorized by this subsection applies only to the full and complete release of a mortgage.
Nothing in this subsection shail be construed to authorize the partial release of properly from a mortgage or
otherwise permit the execution or recordation of a certificate of partial satisfaction.

d. No settlement agent utilizing the process provided in this subsection for release of a morigage may take an
assignment from a lien obliger or his designee of the right to collect the $500 penalty estanlished in subsection A
of this section.

{Code 1919, § B456; 1926, p. 80; 1230, p. 69; 1932, p. 120; 1944, p. 198; 1958, c. 14; 1862, ¢. 39; 1872, c. 280;
1975, ¢. 469; 1980, c. 116; 1986, ¢. 462; 19687, c. 673; 1988, c. 546; 1991, ¢. 414; 1988, ¢e, 895, 949 1897, c.
221, 2000, c. 28, 2001, ¢c. 711; 2002, cc. B45, B62; 2003, ¢ 745; 2004, c. 596; 2006, ¢. 907)
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RULE 1.} Competence

A Iawyer shall provide compelfent representation fo a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably ncecessary for the
representation.

COMMENT

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in = pasticalur mareer,
relevant facrors Include the relarive complexity and specialized varure of the mateer, the lawyer's general
experience; the lawyer's waining and experience in the field in question, the preparation and study the
fawyer is able to give the marter and whether it is feasible 1o refer the matier w, or associsre or consule
with, a lawyer of established competence in the field in question, In many instances, the required
proficiency is chat of a general practitioner. Expertise in a pardicular field of law sy be required in some
cireumstances,

12} A lawyer need ot necessarily have special training or prior expericnge ro handle legal problems of a
type witly which the lawyer is unfimiliar, A newly admiced lawyer can be as competenr as a practicioner
with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required Tn all legal problems. Pechaps the mose fundamental legal skill
consists of determining what kind of legal problems a situarion may invelve, a skl dhar necessarily
reanscends any partieular specialized kivowledge. A lawyer can provide adequare representation in a wholly
navvel field through necessary study. Competent represention can alsa be provided through the
association of a fawyer of established comperence in the field in question.

[2a} Another imporiant skill is negotiating and, in pardeular, choosing and carrying our she appropriace
riegotiating

strategy. Often it is possible 1o negotiate 3 solution which meets some of the needs and inverests of all the
parties to a ransaction or dispure, Le., a problem-solving strategy.

[3} In an emergency a lawyer may give advice or assistance in a marrer in which the lawyer does not have
the skill ordinarily required where referral w or consulmtion or wssociation with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in
the circumstances, for ill-considered action under emergency conditions can jeopardize the diend's
interest.

(4] A Tawyer may accept representarion where the reguisite level of comperence can be achieved by
reasonable preparadon. This applics as well to a kawyer who is appointed as counsel for an unrepresented
persan. See also Rule 6.2,

Thoroughness and Preparation

[5] Comperent handling of a particular marter includes inquiry into and analysis of the ficeual snd legal
clements of the problem, and use of methods and procedures meeting the standards of comperent
practitioners. Ir alse fncludes adequare peeparation, The required attention and preparation are
derermined tn pare by what is ac stake; major Ltigation and complex transacrions ordinacily require more
claborate rrearment than macrers of lesser consequence.

Muintaining Competence

{6] To mainrain the requisite knowledge and skill, a lawyer should engage in conrinuing study and
education. The Mandatory Continuing Legal Education requirements of the Rules of the Supreme Court
of Virginia set the minimum standard for continuing study and education which 2 lawyer licensed and
practicing in Virgioia muse sacisfy, IFa system of peer review has been established, the lawyer should
consider making nse of it in.appropriate circumstances.

VIRGINIA COBE COMPARISON
Rule 1.1 is substandally similar to DR 8-101(A). DR 6-101{A}(1} provided thar 2 lawyer “shall underrake
représentation only in marters in which . . . [elhe lawyer can act with comperence and demonsteate the
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specific legal knowledge, skill, efficiency, and thoroughness in prepasation employed in acceprable pracrice
by lawyers undertki ag similar nratters.” DR 6-101(A) {2) also permitted represcaration in maners if a
fuwyer "associated with another lawyer who is comperent in those magters,”

COMMITTER COMMENTARY

The Committee adopred the ABA Mode! Ruleverbatim, but added dhe rhird paragraph of the Comment
to ke it clear thar legal representazion, in which 2 lawyer is expecred 1o be compstens, invelves nor only
litigation bur alse negotiation techniques and straregies. 1n addition, the Commitee sdded the second
sentente under Maintaining Comperence Comment section to note Vinginia’s Mandatory Continuing
Ligal Education requirements,
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RULE L3 Diligence

{a) A lawyer shall sct with reasonable difigence and prompiness in representing a client,

(b} A Tawyer shall not intentionally fail to carry out a contract of employment entered inta with
a client for professional services, butf may withdraw ds permitted under Rule 116,

{c} A lawyer shall not intentionally prejudice or damage a client during the course of the
professional relationship, except as required or permitted under Rule 1.6 and Rule 3.3,

COMMENT

[ A lowyer should pursie a matcer on bebalf of a client despite opposition, obstrucrion or personal
inconvenience t the lawyer, and may take whatever lawful and ethical measures are required o vindicate
a client's cause or endeavor. A lawyer should ace with commizment and dedicadon w the intérests of the
clienr and with zeal in advocacy upon the dlient’s behalf, However, a lawyer is not haund to-press for every
advantage that might be realized for a client. A lawyer has professional discretion in determining the
means by which a marter should be pursued. See Rule 1.2, A lawyer's work foad should be controlled so
dhar each marcer ear be handled adequarely.

(2] ABA Model Riede Comment {2] not adopied. Virginia conrment {2] is as follows:

Additionally, lawyers have long recognized that 2 more collabaradve, problem-solving approach is often
preferable to an adversarial strategy in pursuing the client’s needs and intereses. Consequently, diligence
includes aor only an adversarial serategy buralso the vigorous pursuir of the client’s interest in reaching 2
solurion char satisfies the interests of all pardies. The client can be represented zealously in either sexting,
[3] Perbaps na professional shorrcoming is more widely resented than procrastination. A dienr's interests
often can be adversely affected by the passage of time or the change of conditions; in exrréme instanees, x5
when a lawyer overlooks a staruse of limirtions, the client’s legal position may be destroyed. Even when
the client’s inrerests are not affected in substance, however, unreasonable deluy can cause x client needless
anxiery and undermine confidence in the lawyer’s trustworthiness,

[4} Unless the relutionship is terminated as provided in Rule 1.16, a lawyer should carry through to
canciusion all martess undertaken for a clienc. Ifa lawyer's employment is limited 1o 1 specific muter, che
relationship rerminaces whes the matter has been resolved, 1Fa fawyer has served s client over a substantia]
peried in a varfery of matters, the client sometimes may assuine thae che lewyer will continue to serve on a
continuing basis unless the lawyer gives norice of withdrmwal, Doubr abour whezher & clienc-lawyer
relationship stiif exists should be clarified by the lawyer, preferably in writing, so thar the dient wilf aot
mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer has ceased o do so. For
example, if ¢ lawyer has handled o judicial ar administrative proceeding thar produced a result adverse o
the client buv has nor been specifically instracred concerning pursuir of an appeal, the lawver should
advise the client of the possibilicy of appeal before relinguishing responsibility for rhe marcer.

[51 A Jawver should plan for dienr pratection in the event of the lawyer's death, disability, impairment, or
incapacity. The plan should be in writing and should designaie a responsible atrormey capable of muking,
and whe bas agreed to make, arangements for the protection of client incereses in the event of the lawyar's
deatly, fmpairment, or incpacity.

VIRGINIA CObE COMPARISON

With regard 1o parageph {a), DR 6-101(B) required that a lawyer “attend promptly to marsers
undertaken for a client unul complered or unil the lawyer has propetly 2nd compleely withdrawn from
representing che client.” EC 6.4 stazed dhac 2 lawyer should "giverappropriate attention to his legal wark.”
Canon 7 stated thae “a lawyer should represent o client zealously within the bounds of the law.”
Paragraphs (b) and {) adopt the language of DR 7-101{A3 {2) and DR 7-101(A) {3) of the Virginiz Code.

COMBOTTEE COMMENTARY
The Commirtes added DR 7-101{A)N2} and DR 7-101{AX3) from the Virginie Coely as paragraphis {b)

and {¢} of this Rule in order to make it a miore complete statement shour fulflling one’s obfigarions ro u
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client. Addidionally, the Commitree added the second paragraph w the Comment as a remingder to lawyers
that there is often an appropriate collaborative component to zealous advacacy.
The amendments effective February 28, 2006, added Comment 151

V82612414
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RULE 1.7 Ceunflict of Interesi: General Rule,

(1) Exeept as provided in paragraph (b}, a lawyer shall not represent a client if the
representation involves a eoncurrent contlict of interest, A concurrent conflict of interest exists
if:

{1) the representation of one client will be directly adverse (o another client; or

{2) there is significant risk that the representation of dite 0F more clients will be materially
limited by the lawyer’s responsibilities to another chient, a former client or 2 third person or by
a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), o
lawyer may represent a client if each affected clicni consents after consultation, and:

(1) tlee Iawyer reasonabiy believes that the lywyer will be able to provide eampefent and diligent
representation to each affected client;

(2) the representation is sot prohibited by liw;

(3) the representation does not involve the assertion of a elaim by one client against another
client represented by the lawyer in the same fitigation or other proceeding before a tribunal;
and

(4) the consent from the client is memorialized in wrifing,

COMMENT

Loyalty to a Client

[} Loyalty and independent judgment are essential elements in the lawyer's relatonship w a client. An
impermissible conflict of interest niay exist before represenzarion is underraken, in which event the
representation should be declived.

(2] ABA Model Reele Comment not adopred.

[3] The lawyer showld adopr reasanable procedures, approprinte for the size and type of firm and practice,
10 detertnine in both lidgation and non-litgation marers the parries and issues invelved and o determine
whether there are actual or porential conllicts of interest.

£4] IT such = conflict arises after representation fras been underaben, die lawyer should withdraw from the
representazion. See Rule 116, Where more than one dient is invelved and the lawyer withdraws because a
conflice arises after representation, whether the lawyer may continue o represent any of the clients is
determined by Rule 1.9, As to whether a cfient-lawyer relasionship exists or, having once been established,
is continuing, see Commenr to Rule 1.3 and Scope.

13) AfA Meodel Rule Comment not adopred.

{6] As a general proposicion, loyalty to a elient prohibirs underaking representation directly adverse o
char client withour that client’s consent. Paragraph (1) expresses that general rule. Thus, a lawyer
ordivarily may not act as advocare againse 2 person the lawyer represents in some vther marrer, even if it is
wholly uprelated, On the other hand, simultancous representation in unrelated maters of elienes whose
incerests are only genenlly adverse, such as competing economic enterprises. does not require consent of
the respective clients.

(7] ABA Model Rile Comment not adepred.

[8] Loyalty o a dlieac is also impaired when a lawyer cannac consider, recommend or carry curan
appropriate course of acdon for the client because of the lawyer's osher responsibilities or interests. The
contlict in «ffect forecloses alternadives thar would otherwise be avallable o the clierc. A possible conflicr
does not isell preclude the representadon. The critical questions are the Ekelihood that a conflice will
sveniuate and, iFi does, whether it will marerially interfere with the lawyer’s independent professional
jndgment in considering alternatives or foreclose courses of zerion thar reasorably should be pursued o
behalf of the clienr. Nevertheless, a lawyer can never adequately provide joint representation in cermin
matrers relating 1o divorce, annulment.or separation — specitically, child eustody, child supporr,
visiration, spousal support and miintenance or division of peoperty.

Conflict Charged by an Opposing Puarty
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[9] Resolving guestions of conflict of interesr is primarily che responsibilizy of the lawyer underraking the
repressneation. In litigation, a court may rafse the question when there is reason to infer that the laveyer
has neglecred the responsibifiy. In 2 criminal case, inquiry by the court is generally required when a
laveyer repeesents muliple defendants. Where the conflict is such as tlearly to call in question the fair or
efficient adminiseradon of justice, opposing counsel oy properiy raise the question, Such 2n abjection
should be viewed with caution, however, for it can be misused 25 # rech nigue of hargssment.

Leawper's Interests

[10] A lawyer may nov allow business or persanal interests 1o affect representation of a client, For example,
a lawyer's need for income should rot lead the fawyer 1o undertake muatrers that cannot be handled
comperently and ar 3 reasonable fee. See Rules 1.1 and 1.5, Similariy, a lawyer may not refer clienss ro an
enterprise in which the lawyer has an undisclosed inrerese, A fawyer’s romantic or ather intimare personal
refarionship can slse adversely affect representarion of a client.

Interest of Person Paving for a Lawyer's Service
[H1-12} ABA Modet Ruile Comment not adopred.

{13] Alawyer may be pafd from a source other than che dient if the dicnt is informed of thar fcr and
vonsents and the arrangement does nor compromise the Iawyer's dury of loyalty o che client. See Rule
1.8(6). For example, when an insurer and its insured have conflicting Interests in a matrer arising from 2
labiliny insurance agreement, and the insurer is required ro provide special counsel for the insured, the
arrangetnent should assure the special counsel’s professional independence, So also, when a corporagion
and its direcrors or employees are involved in 4 controversy in which they have conflicting incerests, the
corporation may provide funds for separate legal represenmation of the directors or employees, if the clients
cansent after consuleation and the arangement ensures the lnwyer's professional independence.

[14-18] ABA Model Rule Comment not adopred.

Consultation and Consent

(197 A client frary consent g represenzation noswichstanding a conflicr. Fowever, when a disinterested
lawyer would canclude that the client should not agree to the representation under the drcumsiances, the
twyer involved cannot properly ask for such agreament or provide representation on the basis of the
client's consent. When more than ane client is involved, the question of conflicr muse be resolved a3 o
each client. Morcover, there may be cirenmsmnces where it is impossible 1o make the disclosure necessary
ro obain consent. For example, when the lawyer represents different clients in related mamers 2nd one of
the clients refuses 1o consent to the disclosure lecessary to permit the other client 1o make an informed
decision, the lawyer cannot properly ask the latrer o consent, A lawyer's abligations regarding conflicts of
interest zre not present solely af the enser of the artemey-clien relacfonship; rather, such obligacions are
ongoing such that a change in draunstances may require 2 lawyer to obrain new consent fom a elisnt
after additional, adequate disclosure regarding thac change in drcumances.,

{207 Paragraph {b} requires that client consent be memorialized in writing, Preferably, the attorney should
present the memorialization w the dienr for signature or acicnowlcdgenwm; however, any writing will
satisty this requirement, including, but not limired to, asn AOTNeY’s notes or memoerandwm, and such
writing reed not be signed by, reviewed with, or delivered to the dien.

[21-22] ABA Mode! Rule Comment not adopted,

Conflices in Livigation

123} Pasagraph (@) (1) prohibics represeatation of opposing pardes in [ftgadon. Simulancous
representation of parties whose interests in litigation may conflict, such as co-phaintifls or co-defendans, is
governed by paragraph {a) {2). An Bnpernsissible conflice may exist by reason of substntial discrepancy in
the parties testintony, incompatbility in positions in relation 1 an opposing party or the fact that drere
are substanrially differcor possibilities of setdement of the claims or Liabiligies in question. Such conflicrs
cass arse in criminal cases as well as civil. The potential for conflicr of tnrerest in representing muleiple
defendants in & eriminal case is so grave that ordinarily a lewyer should decline ta represent more dhan one
co-defendant. On the other hand, common representation of persons having similar interests is properif
the risk of adverse effect is minimal and the sequirernents of paragraph {b) are mer,
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[23a] Ordinarily, 2 lawyer may not et as advocate against a client the laweyer represents in some ather
matter, even if the other marter is wholly unrelared, However, there are cireumstances i which a lawyer
may 4ct as advocate agains a client. For example, a lawyer rep resenting an enterprise with diverse
operations may accepr employment as an advocate against the eneerprise in an ubrelaced marter if doing so
will nat adversely affece the kwyer’s refationship with the enterprise or conduce of the seit and if both
clients conyent upon consultasion, By the sume toker, government lawyers in some circumstances may
represent government employees in proceedings in which a government agency is the opposing party, The
propriety of concurrent representation can depend on the nawure of the litigatien. For example, & suit
charging fraud enrails conflice 1o a degree nar involved in z suit for declaratory judgmene concerning
S{:l[’lﬂol’}’ mwrpretat!on.

[24] A lmwyer may represent parties having anmgonistic positians or a legal question that has arisen in
differenc cases, unless representacion of either dient would be materially Heired. Thus, it is ordinarily not
improper to assert such positions in cases pending in differenc trial courts, bus it may be improper ta do se
in cases pending ar the same time in an appeliate cours.

[35] ABA Model Rile Comment not adopted.

Other Conflict Stinations

[26] Conflicts of interest in canrexts other than litigation sometimes may be difficult to assess. Relevant
factors in detertiining whether there is 1 poteatial conflicr indude the duration and intimacy of the
fawyer's celationship wich the client or clients involved, the funcions being performed by the liwyer, the
likelihood that acraal conflice will arise and che likely prejudice 1o the dient from the conflict if it does
arise. The question is often one of proximity znd degree,

[27] For example, a lawyer may not represens multiple parties 1o 1 negoriation whose interests are
fundamentally antagonistic ro each other, but commeon representation is permissibile where the clienis are
gencrally aligned in interest even though there is some difference of interest among them.

(28] Canflier questiens may also arise in estaze planning and estre administradon. A lawyer may be called
upen o prepare wills for several family members, such as husband and wife, and, depending upon the
circumstances, o conflice of interest may arise. The lawyer should make cloar his relationship o the parties
invelved.

Special Considerations in Common Representation

[29] In cansidering whether g0 represent multiple clients in che same macter, a lawyer should be mindful
that if the common representation fails because the potentially adverse interests cannort be reconciled, the
result can be addivional cost, embarrassment and recrimination. Ordinzrily, the awyer will be foreed 1o
withdimw from represening all of che dients if the common representation fails. In some sinuations, the
risk of failure is se grear that multiple cepresentation is plainly imipossible, For example, » lawyer tannor
undertake common representation of clients where contentious liigation or negotiations between them
are imminent or conremplated. Moreover, because che lawyer is required to be impartial beoween
cammonly represented cliens, representation of muldple clients is im proper when icis valikely that
inpurtiality can be maineained. Generally, if the relstionship becween the parties hus already assumed
antagonism, the possibility that the client’s interests can be adequarely served by commen representarion
is nat very good. Other relevant facross are whether the lawyer subsequently will represent both pacties
on & continning basis and whether the struation invelves creating or terariniting a relationship herween
the parties.

(30} A paricularly imponant factor in determining the appropriateness of comumen representation is the
cHfect on client-lawyee confidentiality and the arcorey-client privilege. Wich regard o the arorney-clizne
privilege, the prevailing rule is that, as between commonly represented dients, the privilege does not
arach. Hlence, it must be assumed that if liigation eventuates between the clients, the privilege will not
protect any such communicatons, and the dients should be so advised.

[31] As wo the duty of conhdentializy, continued common representarion vwill almost cerminly be
inadequate iFone dient asks the lawyer not to disclose to the other dieat information relevant o the
common representacian, This s so because the lawyer bis an equal dury of loyalty 1o each client, and each
client bas the right 1o be informed of anything bearing on the representation thac mighr affece the dlient's
intetests and the righe to expect thae the fawyer will use chat information to thar dlient’s benefic. Ser Rule
1.4, Ty lawyer shoold, as the ousser of the common reprosentation and as part of the process of ehrining
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cach dient’s informed consent, advise each cliene that informadon will be shared and thar the fawyer will
bitve 1o withdraw if one clienc decides thar some marcer marerial o the representarion should be kepr from
the seher. I limired circumstances, it may be appropriate for the fawyer w0 proceed wirh the
representation when the clients have agreed, afier being properly informed, thar the lawyer will

keep cortain informarion confidendal, For example, the lawyer may reasonably conclude thar filure o
disclose one client's tade secrets 1o another elient will noc adversely affect representation invelving a joint
vensure between the clients and agree to keep thac informarion confidential wieh the informed conscis of
botlx clients,

{32] When sccking o establish or adjust a relatianship berween dlients, the lawyer should make clear that
ehe fawyer's role is nor thar of partisanship aarmally expected in other circumstances and, thus, thar the
clients may be required o assume grester responsibility for decisions than when cach dient is separately
represented. Any limitations on the scope of the representation made necessary as a resulr of the common
representation should be fully explained to the clients ar the cutser of the cepresentation. See Rule 1.2(0).
[33] Subject o the above limitations, cach client in the common zepresentation has the right o layal and
diligent represenration and the protecdon of Rule 1.9 concerning the obligarions w a former dient. The
client also has the right ro discharge the lawyer as scated is Rule 1.16.

[34] ABA Model Racle Comment net adopred,

[35] Aldwwyer for a corporation or other organization who is also a member of its baard of directors shauid
derermine whether the responsibilities of the vwo roles may conflicr. The kevyer may be called on to advise
the corporazion in marsers involving actions of the directors. Consideration should be given tw the
frequency with which such situations may arise, the potential intensity of the conflics, the effect of the
lawyer's resignation from the board and the possibility of dhe corporation’s obraining legal advice from
another lawyer in such situations, [ there is mareria) risl that the dusd role will compromise the lawyer’s
independence of professianal judgment, the fawyer should nor serve as a director.

VIRGINIA CODE COMPARISON

This Rule is sirsilar ro DR 5-161(A) and DR 3-105(C). DR 3-101(A) provided that “[a] lawyer shall noc
accept employment if the exercise of his professional judgment on behalf of his client may be affecred by
his own financial, business, property, or personal interests, except with the consent of his client after full
and adequare disclosure under the circumstances.” DR 5-105(C) provided thae "a lawyer may represent
multiple clients if it is obvious that he can adequarely represent the fnrerest of each and il each consents to
the representation after full disclosure of the passibic effecr of such representation on the exercise of his
independent professional judgment on behalf of each.” Rule §.7b) clasifies DR 5-105(A) by requiring
that, when the lawyer's ather interests are involved, nar only must the client consent after cansultation bu
also thur, independent of such consenr, the lawyer must befieve dhat he can provide competent and
diligent representation, that the representation musrt be lawful, and dhe representanion must not iinvelve
asserting a chaim on behalf of ane client against another client in the same litigation o other procecding
before a tibunal. This requirement appears to be the intended meaning of the provision in DR $-105(C)
that “it {be] ebvious that [the lawyer] can adequarely represent” the client, and was im plicit in £G 5-2,
which stated that a fawyer “shouid not accept proffered employment if bis persanal interests or desires
may affecr adversely the wdvice 1o be given or services to be rendered the prospective cliene.”

COMMITTEE COMMENTARY ) )
Although there are fow substantive differences berween this Rule and correspending provisions in the

Virginia Code, the Committee concluded that che ABA Mode! Rule prevides 2 mare succinc statement of

a peoeral condlicrs rule.

The smendments effective June 30, 2085, substinued entirely new paragraphs (a) and (b} for the Farmer paragrapls (0
and (bl in Comment [1}, the first sentence, subsgitured “and independenr judgment are” for "isan,” and added 5" 1o the
word "dement”; in Comment {2}, deleced the reference to former Rude 2.2¢ it Comment [3]. detered the Inst seatence
which stated “Paragraph (2] applies only shen the represenration of nie client weuld be directly adverse 1o the athers™ in
Comment [41, deleted the farmer chird sentence which siated * Paragraph (b} addresses such siruations™ in Commenr 143,
substitured the new last sentence for “Consideration should be given to whetlier the elienr wishes to accommodare
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the other interest involire]” Comments {5] ~ {9] are new; re-designating former Comments [5] - {151 as Comments [10] -
{208 in present Commene [10), the first pasagsaph, second sentence, delered Vas indicared in paragraph @)(1} with respect
to represencarion dircedy advense to a client and paragraph (b1} with respeet 1o maverial limitations on represeriatian of &
client™ between preseas wards “However! “when a disineerested., 5 in peesenr Comment [10L the first paragraph,
added the last sentence, and added the second paragraphy in present Commient [12), added the references o the cAFreL
({13 and £23{2) and deleted rhe reference o the former Rute 2.2; in prasens Comment [14], the firm sentonce, subsriuted
“maveriaily limired” for “adversely affected"s in presenc Comment {16}, the second santence, inserved 2" before the word
“porential” and substituted "comllict” for “for adverse effect” after the word “porential.”

o
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RULE 1.8 Conflict of Interest; Prohibited Transactions

(a} A lawyer shall not enter into a business transaction with 3 client or knewingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a clieni nnless:

(1) the transaction and terms on which the bowver acquires the interest are fair and reasonable
to the client and are fully disclosed and fransmiited in writing to the client in 2 manner which
c2h be reasonably understood by the client; (2) the cHent is given & reasonable opportunity to
seele the advice of independent counsel in the transaction: and (3) the client consents in writing
thereto,

(b} A lawyer shall not use information relating to representation of a client for the advaniage of
the Iawyer or of a third person or to the disadvan tage of the client wnless the client consents
after consultadion, except #s permitted or required by Rule 1.6 or Rule 3.3,

{c) A lawyer shall not solicit, for himself or a person related to the lawyer, any substantial gifi
from a client including a testamentary gift, A lwwyer shall not accept any such gift if solicited at
bis request by a third party, A lawyer shall not prepare an instrument giving the lawyer or a
person related to the lawyer any substuntial gift from a elient, including a testamentary gify,
unless the lawyer or other recipient of the gift is rekited to the client. For purposes of this
paragraph, a person related to a lawyer includes a spouse, child, grandchild, parent, or other
relative or individual with whom the Iswyer or the client maintains a elose, familial relationship.

(d) Prioyr to the conclusion of ait aspeets of a matter giviug rise to the representation of a client, u
lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the representation,

(e} A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated Htigation, except that: (1) a lawyer may advance court costs and expenscs of
litigation, provided the ciient remains ultimately Hable for such costs and expenses: and

{2} @ lawyer representing an indigent client may pay court cosis and expenses of litigation on
behall of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the
client unless: (1) the client consents alter consultation; (2) there is no interference with the

lawyer's independence of professional judgmient or with the clienc lawyer relationship; and

(3) information relating to representation of a client is protecied as required by Rule 1.6.

(2) A lawyer who represeints iwoe or more clients shal not participate in making an aggregate
settlement of the claims of or against the clients, or in 2 criminal cuse an ageregated agreement
s to guilty or nolo contendere pleas, unless each client consenis after consitltation, including
disclosure of the existence and aature of all the elaims or pleas involved and of the participation
of each person in the settiement.

{h} A lawyer shall not make nn agreement prospectively limiting the fawyer's liability to a client
for malpractice, except that 3 lawyer may make such #n agreement with a client of whick the
tawyer s an emiployee as long as the client is independently represented in making the
agreement.

() A lawyer related to another lawyer as parent, ehild, sibling or spouse, or who is intimartely
involved with another lawyer, shall hot represent a client in'a representation divectly adverse to
a person whom the lawyer knows is represented by the gllrer lawyer except upon consent by the
client after consultation regarding the retationship.
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(i} A lawyer shall not acquire a proprietary interest in the canse of action or subject matter of
titigation the lawyer is conducting for a client, except that the lawyer may: (1) acquire a lien
granted by law to secure the lnwyer's fee or expenses; and (2) contractwith a client for a
reasonable contingent fee in a civil case; unless prohibited by Rule 1.5,

(k) While Inwyers are asseciated in 2 firm, none of them shall knowingly enfer into any
transaction or perform any activity when ene of them practicing alone would be prohibited
from deing so by puragraphs (a), (b}, (c), (d), {e), (1), (g), (b}, or {§) of this Rule.

COMMENT

Transactions Between Client and Lawyer

{1} As a general principle, all transaccions berween chient and Tawyer should be fair and reasonable to the
clienr. Ins stich transacrions a review by independent counsel on behalf of the clienc is oftes advisable,
Barthérmore, a lawyer may not exploit informarion relating to the representation to the chient's
disadvantage. For example, o lawyer whe has learned thae the dient s investing in specific real estate may
nat, wichour the dient’s consent, seck to acquire nearhy property where doing so would adverscly affect
the client’s plan for investment. Paragraph (a) does not, hewevar, apply to standard commercial
eransactions berween the lawyer and the dienc for producrs or services thar the client generally markets vo
eliers, for example, banking ar brokerage services, medical services, products manufactured or distribuced
by ¢he client, and urilities services. [n such transactions, the lawyer has no advantage in dealing with the
client, and the restrictions in paragraph (a) are unnecessary and impracricable. Similarly, paragraph

{b) does noc fimit an attorney’s use of information obtained independently ourside the attorney-client
relationship.

(2-5] ABA Moclel Rule Comments nar adopted.

[6] A lawyer may accepr ordinary gifts from a client. For exampte, an ordinary gift such as a present given
at s haliday or as a woken of appreciation is penmiteed. IF effectuation of & substantial gift requires
preparing a legal iastrumenc sisch as 2 will or conveyance, however, the dlient should have the detached
advice thar anacher lawyer can provide. Paragrapl () recognizes an exception where the client is 3 relative
of the donee or the giit is not substanial.

(7-8] ABA Model Rule Comments not adopred.

Literary Righey

(9] An agreement by which o fawyer acquires lirerary or media rights concerning the conduc of the
representazion creates a contlicr berween the interests of the dclient and the personal interests of the lawyer,
Measures suitable in the representacion of the client may detract from the publication value of an account
of the representacion. Paragraph (d) does not prohibit a lawyer representing a chient in a wrensacdon
concerning literary property from agreeing that the lawyer's fee shall consisc of a share in ownership in the
praperty, if the arrangement conforms w Rule 1.5 and paragraph .

NO] A8A Madel Ruie Comments not adopred.

Person Puying for a Lawyer's Services

{1 Paragraph {f} requires disclosure of the face that the lawyer's servicos are being paid for by a third
party. Such an asrangemenic must alse conform to the requirenients of Rule 1.6 cencerning
confidendality, Rule 1.7 concerning conflict of inzerest, and Rule 5.44¢) concersing the professional
independence of a lawyer. Where the client is a class, consent nway be olwained on bebif of the class by
court-supervised procedure.

Fumily Relationships Between Lawyers

(12} Paragraph (i} applies to refated lawyers who are in differenr firms. Relared lawyers in the same firm
are governed by Rules 1.7, 1.9, and 1.10. The disqualification stated in paragraph (} is personal and is not
imputed o members of firms with whom the kawyers 2re associnted.

{13-15] ABA AMode! Rule Cortments not adopredl,

Acquisition of Interest in Litigation
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L16) Pasagraphs (j) seates the craditional general rule that lawyers are prohihiced from 2equiring a
preprictary insterest in lirigation. This general rele, which has is basis in common law champerey and
maintenance, is subject to specific exceptions developed in decisional law and continued in these Rules,
such as the exceprion for reasonzble contingent fees set forth in Rule 1.5 and the exceprion for certain
advances or payment of the costs of lidgation set forth in paragraph (e},

VIRGINIA CODE COMPARISON

With regard 10 paragraph {a), DR 5-104(A) provided thar a lawyer “shall not encer into 2 business
transaction witch a client if they have ditfering interests therein and if the client expects the lawyer to
exarcise his professional judgment therein for the protection of the lient. unless the client has consented
afeer full and adequare disclosure . . .. EC 5.3 stared thara lawyer “should not seek to persuade his chienc
10 permic him to Investin an undertaking of his client nor make improper use of his professional
relatioaship ro influence hisclient to invest in an enterprise in which the lawyer is interested.”

Pacagraph (b) is substantially similar to DR 4-101{8) (3) which provided that 2 lawyer should not use
cordidence or secret of his client for the advantage of himself, ar a third persan, unless the clicnr consents
after full disclosure,”

Paragraph {¢) is substantially similar to DR 5-104¢B) which staved thac a lawyer “shall not prepare an.
instrument giving the lawyer or @ member of the lawyer's family any gife from a cient, inclucing a
testanientary gift, excepr where the client is a relative of the donee.” EC 5-5 stated dhar a fawyer “should
not suggest to his client thar a gift be made to himself or for his benefir. [fa lawyer accepts a gift from his
clieare, he is peculiasly sasceptible to the dharge thar he unduly influenced or overreached the dient, tfa
client volunwrity offers to make 2 gift co his fawyer, the lawyer may accept the gift, bt before daing so, he
should wrge that the dieet seeure disinerested advice from an independent, comperent person whao is
cognizant of all the circumstances. Except in chose instances in which the dienr is relssed 10 the denee, a
laweyer may net prepare an fnstrument by whish the cliear gives 2 gift o che lawyer or to a member of his
family.”

Paragraph {d) has no divect connserpart in the Virginia Cade. 80 5-4 stared that in order o avoid
“porentially differing interests”™ a lawyer should “serupulously avoid [lirerary arrangements with a client]
pricr ta the reemination of all aspects of the matrer giving rise ro the employment, even though {the
lawyer's] employment has previously ended.”

Parsgraph (e} (1) incorporates the previsions of DR 5-103(B}, incuding the requirement that the cliene
remiain “ultimately liable” for such advanced expenses.

Paragraph (¢} (2) has no direct counterpare in the Virginia Code, although DR 5-103(B) allowed 2 kwyer
to advance of guaransee expenses of litigation as long as the clienc remained ultimarely liahle,

Parageaph () is substandally similar o DR 5-106{A) (1} and DR S-106{B}. DR 3-106{A) (1) stated:
“Lxcept with the consent of his client after full and adequate disclosure under the circumstances, a fawyer
shall not . . . Talccepe compensartion for his legal services from one other than his clienr.” DR 5-106(8)
stated char " [a} Lawyer shall nor permica person wha recommends, employs, or pays him e render legal
services for another w direct or regulate his professional judgment in rendering such legal services.”

Paragraph {g} is substantially similar to DR 5-107, bur also covers aggregared plea agrecinents in eriminal
cases.

The first pordion of Paragraph (h} is cssentially the same 18 DR 6-102(A), bue the second portion of
Paragrmph {h) has ro counterpare in the Virginia Code. The new provision allows in-house fawyers o
arrange for the same indeinaity avaitable o other officers and employees, as long as their employers are
independently represented in naking the arrdingement,

Paragraph ) has no coutrterpare in che Virginir Code.
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Paragraph (3} is subsiantially the same as DR 5-103(A).
Paragraph (k} had no councerpart in the Virgiuin Cade.

COMMITTEE COMMENTARY

“The Commitces added “for the advanrage of hmself or a third person” from DR 4-101{8) (3) 1o
paragraph (b} as 2 further linsitacion on a lawyer’s use of informazion refacing o representarion of a client.
Thie Commitive added a further cime limiration to paragraph (d)'s rescriction, Borrowing language from
EC 5-4, the restriction on agreements giving a lawyer literary or media rights excends through the
conclusion of “all aspects of o mateer giving rise to the represenadon.” in Rule 1.8(e) (1), the Cormmirree
retsined the requitemenc in DR 5-103(B} that a cliens must “remain ultimazely liable for [[irigation]
expenses.” However, the Committee adopred the lmited exceprion for indigent clients thac appears ia
Rule 1.8(e) (2}, After lengehy debate, the Comminee adopted 1.8(h), which resins the general
prohibition or lawyers prospectively limiring cheir malpracrice lisbility to clients (which appeared in
Virginja Coede DR 6-102). However, the Commicree added a Lmived exception that allows in-house
fawyers to arrange for the type of indemmity that ether officers and employees of enrities muy obrain. The
Commieee voted to insist that the dient be independenty represenced in agreeing ta any such
arrangement. 1a 1.8(1}, the Commince adopred the ABA Modef Ridle appraach, which permits lawyers who
are members of the same nuclear family to represent cliencs adverse to each other, as long as both chients
consent after full disclosure. The Virginia Code was interprered to create a non-waivable per se conflicr of
interest in these crcumstances. See LEC 190 (April 1, 1985).

The amendments effective January {, 2004, in paragraph (¢}, added neve st and second septences; in curcent thind
sentence, deleted " parenr, child, sibling, or spouse” berween the presctst words “Tawyer” nnd any substantial,” and
substittized “unless the bawyer or other recipient of e gift” for “cxcepr where the cliean,” substintred “cient” for “dance™
ard added the third sentences addud paragraph (K in Conmment {1}, added vhe last sentence.

W2G1H3
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§ 55-517. Applicabllity.

The provisions of this chapter apply only with respect o transfers by sale, exchange, Instaliment land sales
contract, or lease with option to buy residential reaf property consisting of not less than cne nor more than four
dwelling units, whethéror not the fransaction is with the assistance of a licensed real estate broker or
safesperson. Forthe purposes of this chapter, a "real estate coniract” means a contract for the sale, exchange, or
lease with the option to buy residential real estate subject to this chapter.

{1992, c. 717, 2007, . 265.)
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§ 55-518. Exemptions.
A. The following are specifically excluded from the provisions of this chapter:

1. Transfers pursuant to court order including, but not limited te, transfars ordered by & court in administration of
an estate, transfers pursuant to a writ of exacution, transfers by foreciosure sale or byadesdinlieuofa
forectosure, transfers by a trustze in bankruptey, transfers by eminent domain, and transfers resulting from a
decree for specific performance, Also, transfers by an assignment for the benefit of creditors pursuant o Chapter
9 {§ 55-156 et seq.} and transfers pursuant fo eschea®s pursuant to Chapter 9 (§ 55-156 st seq.).

2. Transfers to a beneficiary of a deed of frust pursuant io a foreclosure sale or by a deed in lisu of foreciosure, or
transfers by a beneficiary under a deed of frust who has acquired the real property at a safe cenducted pursuant
to & foreciosure sale under a deed of trust or has acquired the real property by a deed in liey of foreclosure,

3. Transfers by a fiduciary in the course of the administration of a decedent's estate, guardianship,
conservatorship, or trust,

4, Transfers from one or more co-owners solely to one or more other co-owners.

§. Transfers made solely tc any combination of a spouse or a person or persons in the lineal line of consanguinity
of one or more of the transferors,

&. Transters between spouses resulting from a decree of divorce or a property settlement stipulation pursyant to
the provisions of Title 20.

7. Transfers made by virtue of the record owner's failure to pay any federal, state. or local taxes.
8. Transfers to or from any governmental entity or public or quasi-public housing authority or agency.

8. Transfers involving the firsi sale of a dwelling; provided, that this exempiion shall not apply io the disclosures
required by § 55-518.1.

B. Notwithstanding the provisions of subdivision 9 of this section, the builder of a new dwelling shali disciose in
writing to the purchaser thereof all known material defects which would constitute a violation of any applicable
building code. in addition, for property that is located wholly or partially in any locality comprising Planning District
15, the buider or cwner, if the bullder is not the owner of the property, shall disciose in writing whether the bulider
or owner has any knowledge of {i) whether mining operations have previously been conductad on the property or
(i) the presence of abandoned mines, shafts, or pits, if any, The disciosures reguired by this subsection shall be
made by a builder or owner (i) when selling a completed dwelling, before acceptance of the purchase contract or
{iiy when seliing a dweliing before or during its construction, after issuance of a certificate of occupancy. Such
disciosure shail not abrogate any warranty or any other contractual obligations the builder or owner may have to
the purchaser. The disclosure required by this subsection may be made on the disclosure form described in § 55
518. i no defscts are known by the builder to exist, no written disclosure is requirad by this subsaction.

(1892, ¢. 717; 1893, c. 824; 1984, cc. 8O, 242; 2005, ¢. 510; 2008, ¢, 705; 2007, c. 265.)
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§ 55-518. Required disciosuras.

With regard to transfers described in § 85-517 of this chapter;, the owner of the residential real praperty shall
furnish to a purchaser a residential property disclosure statement in a form provided by the Real Estate Board
stating that the owner makes the following representations as to the real property:

1. The owner makes no representations or warranties as to the condition of the real property or any improvements
thereon, and purchasers are advised to exercise whatever due diligence a particular purchaser deems necessary
including obtaining a certified home inspection, as defined in § 54.1-500, in accordance with terms and conditions
as may be contained in the real estate purchase contract, but in any event, prior to settlement on a parce! of
rasidential real property;

2. The owner makes no representations with respect 1o any matters that may pertain to parcels adjacent to the
subject parcel and that purchasers are advised to exercise whatever due diligence a particulsr purchaser deems
necessary with respect to adjacent parcels in accordance with terms and conditions as may be coniained in the
real estate purchase contract, but in any event, prior to settlement on a parcel of residential real property;

3. The owner makes na representations to any matters that pertain to whether the provisions of any historic
district ordinance affect the property and purchasers are advised to exercise whatever due ditigence a particular
purchaser deems pecessary with respect to any historic district designated by the locality pursuant to § 15.2-
2306, including review of any local ordinance creating such district or any official map adopted by the locality
depicting historic districts, in accordance with terms and conditions as may be contained in the real estate
purchase contract, butin any eveni, prior to settlement on a parcel of residential real property:

4. The owner makes ne representations with respect to whether the property contains any resource protection
areas established in an ordinance implementing the Chesapeake Bay Preservation Act (§ 10.1-2100 et seq.)
adopled by the locatity where the property is located pursuant to § 10,1-2109 and that purchasers are advised to
exercise whatever due difigence a particular purchaser deems necessary {o determine whether the provisions of
any such ordinance affect the property, including review of any official map adopted by the locality depicting
resource protection areas, in accordance with terms and conditions as may be contained in the reai estate
purchase contract, but in any event, prior to settlement on a parcel of residential real property;

5. The owner makes no representations with respect o information on any sexual offenders registered under
Chapter 23 (§ 19.2-387 et seq.) of Title 19.2 and that purchasers are advised to exercise whatever due diligence
they deem necessary with respect te such information, irs accordance with {erms and conditions as may be
contained in the real estate purchase contract, but in any event, prior to settlement pursuant to that contract; and

5. The owner represents that therg are ne pending enforcement actions pursuant to the Uniform Statewide
Buitding Code {§ 38-97 et seq.) that affect the safe, decent, sanitary living conditions of the proparty of which the
owner has been notified in writing by the locality, except as disclosed on the disclosure statement, nor any
pending violation of the local zoning ordinance which the violator has not abated or remedied under the zoning
ordinance, within 2 time period set out in the written notice of violation fram the lacality or established by & court of
competent jurisdiction, except as disciosed on the disclosure statement,

{1992, c. 717, 1996, ¢. 379; 1998, cc, 384, 795; 2005, ¢. 510; 2006, cc. 247, 514, 533, 705, 767: 2007. cc. 265,
784.)
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§ 55-519.1. Required disclosures pertaining to a military air installation.

The owner of residential real praperty Iocated in any locality in which a military air installation is located shall
disclose to the purchaser whether the subject parcel is located in a noise zone or accident potential zene, or both,
it so designated on the official zoning map by the locafity in which the property is located on a form provided by
the Real Estate Board. Such disciosure shali state the spedific noise zone or acsident potential zone, or both, In
which the property is located aceording fo the official zoning map.

(2085, ¢. 510; 2007, <. 265.)
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§ 55-520. Time for disclosure; termination of contract.

A. The owner of residentizl real property subject {o this chapter shall defiver to the purchaser the written
disclosure statement required by this chapter prior to the acceptance of a real estate purchase contract or
otherwise be subject to the provisions of subsection: B of this seetion. For the purposes of this chapter,
"agceptance” means the fuli execution of a real estate purchase contract by all parties. The residential property
disclosure statement may be included in the real estate purchase contiact, in an addendum thereto, orin a
separate document.

B. If the disclosure statement required by this chapter is deiivered to the purchaser after the acceptance of the
real estate purchase contract, the purchaser's sole remedy shall be to terminate the real estate purchase coniract
at or prior to the earliest of (i} three days after delivery of the disclosure statement in persan; (i) five days after the
postmark if the disclosure statement is deposited in the United States mail, postage prepeid, and proparly
addressed to the purchaser, (iii) settfement upon purchase of the praperty; (iv) occugancy of the property by the
prchaser; (v) the puschaser making written application to a lender for a mortgage loan whare such application
contains a disclosure that the right of termination shall erd upon the application for the morigage loan; or (vi) the
execution by the purchaser after recelving the disclosure statement reguired by this chapler of a written waiver of
the purchaser's right of termination under this chapter contained in a writing separate from the real estate
purchase contract. In order fo terminate a real estate purchase contract when permitied by this chapter, the
purchaser must, within the times required by this chapter, give written notice to the owner either by hand delivery
or by United States mail, postage prepaid, and properly addressed to the owner. If the purchaser terminates a
real esfate purchase contract in compliance with this chapter, the termination shali be without penalty to the
purchaser, and any depasit shall bz promptly returned to the purchaser,

C. Notwithstanding the provisions of subsection B of § 55-824, no purchaser of residential real property located in
a noise zone designated on the official zoning map of the lacality as having a day-night average sound level of
less than 85 decibeis shall have the right to terminate a real estate purchase contract pursuant to this section for
failure of the property owner to timely provide any disciosure required by § 55-519.1.

{1992, c. 717, 1993, c. 818; 2005, c. 510; 2007, ¢, 265.)
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§ 58-521. Owner hiability,

A. Except with respect to the disclosures required by § 55-519.1, the owner shall not be liable for any error,
inaccuracy or ernission of any information delivered pursuant to this chapter if: (i) the error, inaceuracy or
ormission was not within the actual knowledge of the owner or was based on information provided by public
agencies or by other persons providing information that is required to be disclosed pursuant to this chapier, or the
owner reasonably believed the information to be correct, and {ii) the owner was not grossly negligent in gbtaining
the information from a third party and transmitting it, The owner shall not be labie for any error, inaccuracy, or
omission of any information required to be disclosed by § §5-519.1 if the errer, inaccuracy, or omission was the
result of information provided by an officer or employea of the locality in which the property is located.

B. The delivery by a public agency or other person, as described in subsection C beiow, of any information
required 1o be disclosed by this chapter to a prospective purchaser shail be deemied to comply with the
requiremants of this chapter and shall relieve the owner of any further duty under this chapter with respect to that
item of information,

C. The delivery by the owner of a report or opinion prepared by a licensed engineer, land surveyor, geologist,
wood-desfroying insect controf expert, contractor or home inspection expert, dealing with matters within the scope
of the professional’s license or expertise, shall satisfy the requirements of this chapler if the information is
provided to the prospective purchaser pursuant o & reguest therefor, whether written or oral. In respending to
such a request, an expert may indicate, in writing, an understanding that the information provided will be used in
fulfilling the requirements of this chapter and, if so, shall indicate the required disclosures, or portions thereof, to
which the information being furnished is applicable. Where such a statement is furnished, the expert shall not be
responsible for any items of information, or, portions thereof, other than those expressly set forth in the statement.

(1992, ¢. 747; 2005, ¢. 510; 2007, ¢. 265.)
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§ 55-522. Change in circumstances,

Ifinformation disclosed in accordance with this chapter is subsequently rendered or discovered to be inaccurate
as a result of any act, occurrence, information recelved, circumstance or agreement subsequent to the delivery of
the requiired disclosures, the inaccuracy résulting therefrom does it constitute a violation of this chapter.
However, at or before settlemient, the awrier shall be required to disclose any miaterial change in the disclosures
made: relative to the property or certify to the purchaser at setflement that the disclosures made relative to the
property are substantially the same as it was when the distlosure form was provided. [f at the time the
disclosures are required to be made, an item of information required to be disclosed is unknown or not available
to the owner, the owner may state that the information is unknown or may use an approximation of the
information, pravided the approximation is clearly identified as such, is reasonable, is based on the actual
knowledge of the owner, and is not used for the purpose of sircumventing or evading this chapter.

(1992, ¢. 717; 2007, ¢. 265.)
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§ 55-523. Dutles of real estate licensess,

A reai estate licensee representing an owner of residential real property as the listing broker has a duty to infarm
each such owner represented by that licensee of the owner's rights and obligations under this chapter, A real
estate licensee representing a purchaser of residential real property or, if the purchaser is not represented by a
licensee, the real estate licensee representing an owner of residential real estate and dealing with the purchaser
has a duty to inform each such purchaser of the pufchaser's rights and obligations under this chapter. Provided &
real estate licensae performs those duties, the licensee shall have no further duties fo the parties to a residential
real estate transaction under this chapter, and shall not be liable to any party to a residential real estate
transaction for & violation of this chapter or for any failure to disclose any information regarding any real propery
subject fo this chapter,

(1992, ¢. 717.)
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§ 55-524. Actions under this chapter.

A Notwithstanding any other provision of this chapfer of any other statute or regufation, nia cause of action shall
arise against an owner or a real estate licensee for failure fo disclose that an occupant of the subject real
propedty, whether or not such real property is subject to this chapter, was afflicted with hurnan immunodeficiency
virus (HIV) or that the real property was the site of;

1. An act or occurrence which had no effect on the physical structure of the real property, ifs physical
environment, or the improvements located thereon; or

2, A homicide, felony, or suicide.

8. The purchasers remeadies hereunder for failure of an owner to caomply with the provisions of this chapter are as
follows:

1. if the ownet fails to provide the disclosure statement required by this chapler, the contract may be terminated
subject to the provisions of subsecticn B of § 55-520.

2. In the event the owner fails to provide the disclosure required by § 55-519.1, or the owner misrepresents,
willfully or otherwise, the information required in such disclosure, except as result of information provided by an
officer or emplayee of the locality in which the property is located, the purchaser may maintain an action o
recover his actuat damages suffered as the result of such violation. Notwithstanding the provisions of this
subdivision, no purchaser of residential real property located in a noise zone designated on the official zening
map of the locality as having a day-night average sound tevel of less than 65 decibels shall have a right to
maintain an action for damages pursuant to this section.

C. Any action brought under this subsection shalf be commenced within one year of the date the purctiaser
received the disclosure statement. if no disciosure statement was delivared & the purchaser, an action shall be
commenced within one year of the date of setilement if by sale, or occupancy if by lease with an option to
purchase,

Nothing contained herein shall prevent a purchaser from pursuing any remedies at law or aquity otherwise
available against an owner in the event of an owner's intentional or willful misrepresentation of the condition of the
subject property.

{1992, ©. 717, 1993, c. 847; 2005, ¢. 510; 2007, ¢. 265.)
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§ §5-525. Real Estate Board to develop form; when effective.

An owner shall be required to make disclosures tequired by this chapter for real property subject to a real estate
purchase contract which is fully executed by all parties thereto on and affer January 1, 2008. On or before
January 1, 2008, the Reaf Estate Board shalt deveiop the form for the residential property disciosure statement in
accordance with § 54.1-2106.1. The Board may at any time amend the form as the Board deems necessary and
appropriate.

{1982, ¢. 717, 1993, . 848; 2007, ¢ 265.)
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§ 38.2-4814. Prohibition against payment or receipt of title insurance kickbacks, rebates, commissions and other
payments; penaity,

A, 1. No person seliing real property, or performing servicas as a rzal estate agent, attorney, or lender incident to
any real estate setfflement or sale, shall pay or receive, directly or indirecily, any kickback, rebate, commission,
thing of value or other payment pursuant to any agreement or understanding, cral or otherwise, that business
incident to the issuance of any litle insurance be referred to any title insurance company, title insurance agency or
agent. No title insurance company, title Insurance agency or agent shail give any such kickback, rebate,
commission, thing of vaiue or other payment pursuant to apy such agreement or understanding. For purposes of
this section, "thing of value” means any payment, advance, funds, loan, service or other consideration, This
section shall not prevent any federally insured lenders, holding comparies to which they belong, or subsidiaries of
such lenders or holding companies from being licensed by the Commission as title insurance agenis or agencies
and receiving commissions from the sale of the title insurance policies in their capacities as titie insurance agents
or agencies,

2. Nothing in this section shali be construed to prohibit (i) payments of sums spent for bona fide advertising and
marketing promotions otherwise permissible under the provisions of the Real Estate Satfiement Procedures Act,
12 U.S.C. § 2801 et seq. or (i) providing educational materials or classes, wherain such msterials or classes are
provided to a group of persons or entities pursuant to a bona fide marketing or educational effori.

B. Any person who knowingly and willfully violates this section shall be guilty of a misdemeanar and subjectto a
fine of not more than $1,000 for each violation. Any criminal charge breught under this section shall be by
indictmint pursuant to Chapter 14 (§ 19.2-218 et seq.) of Title 19.2.

C. No person shall be in viclation of this section solely by reason of ownership in a title insurance company, title
insurance agency or agent as defined in this chapler, wherein such person receives returns on investments
arising from the ownership interest. In addition, this section shall not prohibit {i} the payment fo any person of 2
bona fide salary or compensation or other payment for services actually performead for the business of the title
insurance company, title insurance agency or agent or {ii} any employer's payment to ifs own bona fide
employees for referrals. Any employer's payment to its own emplayees for the referral of title insurance business
shall be subjact to the requirements of subdivision B 8 of § 38.2-1821.1.

{1975, c. 184, § 38.1-733.1, 1986, c. 562; 1557, ¢. 174; 1983, c. 147; 1996, ¢. 883, 2002, c. 588.}
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VIRGINIA UPL OPINION 59

Printing of Documents Connected With Computerized Loan Closing.

It is not the unauthorized practice of law for a lay agency to print
documents in connection with a computerized loan closing, when those
documents have been prepared and approved by a law firm and thereafter
electronically transmitted to the lay agency.

Committee Opinion
December 29, 1983
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VIRGINIA UPL OPINION 63

Preparation of Construction Contracts/ Purchase Agreements by Realtors.

it is not the unauthorized practice of law for real estate brokers and/or agents to
prepare a siandard purchase agreement and the addendum {o purchase
agreement. {UPC 6-8]

Committee Opinion
August 28, 1984
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VIRGINIA UPL OPINION 76

Preparation and Completion of Closing Documents.

It is the unauthorized practice of law for a real estate settlemnent service to
prepare completed deeds of trust, deeds of bargain and sale and deed of trust
notes on behalf of a real estate seller or purchaser even if the documents are
sent subsequently to an attorney for the seller or purchaser for the attorney's
review, final approval and use at settlement on behalf of the attorney’s client.
[UPR 6-103; UPC 6-4].

Committee Opinion
June 11, 1985
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VIRGINIA UPL OPINION 80

Certificate of Satisfaction Prepared by Title Company.

itis not the unauthorized practice of law for a real estate company to charge a
tee for the preparation of a certificate of satisfaction to be executed by a
morigage company. A certificate of satisfaction is similar to a “certificate of
release” which a non-lawyer may prepare rather than a "deed of release” which a
non-lawyer may not prepare. Furthermore, an escrow and title company may
charge a “release fee” or a “closing fee” so long as these fees are not charged for
the preparation of legal instruments or the provision of legal services. [UPC 6-7]

Committee Opinion
May &, 1985
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VIRGINIA UPL OPINION 86

Title Settlement Services.

It is the unauthorized practice of law for a title company and settlement service to
prepare deeds, deeds of trust and notes in connection with a settlement referred
to the company by an attorney, even though the documents may later be
reviewed by the attorney. [See UPC 6-4 and 6-7; UPR 8-103 and 6-104; and
UPL Opinion 76.}

It is not the unauthorized practice of law for the title company and settlement
service to prepare HUD settilement statements. [See UPC 6-7 and UPR 6-
104(A)(3).]

Committee Opinion
November 4, 1985

135



VIRGINIA UPL OPINION 91

Preparation of Deeds by Eserow and Title Company.

An escrow and title company may charge a “release fee” or a “closing fee” so long as
these fees are not charged for the preparation of legal instruments or the provision of
tegal services. [UPL Op. No. 80, UPC 6-7]

An escrow and title company may not prepare deeds, deeds of trust, deeds of trust notes,
or deeds of refease. {UPC 6-HK), UPC 6-104]

Committee Opinion
February 26, 1986
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VIRGINIA UPL OPINION 141

Fees Charged by Real Estate Settlement Service.

I am writing in response to your letter of July 10, 1990, requesting an
Unauthorized Practice of Law advisory opinion regarding whether a title company
may charge a fee 1o a real estate seller for document preparation of a Deed,
1099 Form and Owners Affidavit.

At its August 3 and October 5, 1990 meetings, the Commitiee reviewed the issue
you raise and has directed me to reply to your inquiry. The Committee has eariier
opined that it is the unauthorized practice of law for a title company or real estate
settlement service to prepare deeds, deeds of trust and notes on behalf of a real
estate seller or purchaser. See UPL Opinions 76, 80, 88, and 91. Furthermare,
the Committee has also opined that an escrow and fitle company may charge a
“closing fee” so long as the fee is not charged for the preparation of legal
instruments or the provision of legal services. See UPL Opinions 80 and 91.
Finally, the Committee opines that, although Unauthorized Practice Rule 6
103(A)(4) permits a lender to prepare legal instruments affecting title to real
estate securing the payments of its loan, for which no separate charge shall be
made, no such preparation is permitted to a third party engaged in real estate
settlement services. [emphasis added] See” UPL, Cuinion 112, Thus, the
Committee is of the opinion that, since a settlement service which prepares
deeds is engaged in the unauthorized practice of law, any provision which
requires payment of a fee for such documents would appear to the committee to
be void.

The Committee is of the opinion that questions as to other fees being charged to
the seller by the settlement service raise issues of contract law beyond the
purview of the Committee. However, the Commitiee does direct your attention to
Legal Ethics Opinion 911, as recently reconsidered by the Bar's Standing
Committee on Legal Ethics, citing Internal Revenue Code § 6045(e)(3) which
makes uniawful any separate charge made to a customer by a real estate
reporting person for complying with the requirement to file a Form 1099 retumn
and statement relative to a transaction.

Committee Opinion
Qctober 31, 1980
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VIRGINIA UPL OPINION 147
Paralegal Company Providing Support Services to
Attorney's Conducting Real Estate Closings.

It is not the unauthorized practice of law for a real estate paralegal company
[“Company”] io provide assistance fo an aftorney in closing real estate loans
which have been referred to the paralegal company by that attomey [*Closing
Attorney’] using the following procedure:

1. Closing Attorney receives sales contract from real estate agents; reviews
contract; opens file; determines which items can be accomplished by Company
{e.g. survey, title insurance, private pay-off information); contracts real estate
agent; and forwards file o Company for processing.

2. Company receives Closing Aftorney’s file; requests tifle search; orders survey,
notifies lending institution; and receives package from lending institution uniess
lending institution sends package directiy to closing Attorney who forwards
package to Company.

3. Company compietes non-legal documents (e.g. tax information, name affidavit,
W-9 forms, commitment letter, HUD-1 statement); contacts client to determine
name of hazard insurance company.

4. Company forwards note and deed of trust requests to Closing Attorney; if
lending institution has completed documents, Company provides those io
Closing Attorney for review prior 1o closing.

5. Company receives survey and forwards to title insurance company. Upon
receipt of title binder, same if forwarded by Company to seller’s Attorney for
completion of deed and seller's documents. Deed and seller's documents are
raeviewed by Closing Attorney and lender prior to closing.

8. Completed approved package carried by Company to Closing Attorney for
review prior to meeting with clients. Single charge for closing is made and shown
an "tifle examination” line of HUD-1 statement. [See also Legal Ethics Opinion
No. 1220)]

7. Clients meet with Closing Attorney to sign all required documents; package is
returned to Company with any changes to be made noted by Closing Attorney;
documents requiring recordation are recorded by Company with instructions from
Closing Attorney; Company does not record until Closing Attornay determines
procedure once any encumbrance is disclosed.
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8. Following recording, Company assembles various executed documents and
certified copies of documents required by lender and delivers same to lender
within required time,

8. Company writes disbursement checks out of Closing Attorney's escrow
account upon request (Company has no signatory power over Closing Altorney’s
account); Closing Attorney reviews and signs checks to be disbursed.

10. Upon receipt, Attorney transmits recorded instruments to Company which
prepares cover letter for Closing Attorney’s review and signature before
forwarding to appropriate individualfinstitution,

Committee Opinian

April 18, 1991
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VIRGINIA UPL OPINION 165

Land Surveyor Representing Potential Land Purchaser Before City Planning
Commission.

This is in response fo your letters of December 22, 1992 and January 5, 18993
requesting an Unauthorized Practice of Law advisory opinion dealing with a land
surveyor representing before a city Planning Commission a potential purchaser
of land.

You have indicated that the survevor submitted, on behalf of the potential
purchaser, a petition fo change zoning classification of the land. You also
indicate that the surveyor communicated with adjacent landowners, met with
them to discuss the plan, made changes to the plan and certain proffers based
upcn those discussions, submitted those proffers to the Planning Commission,
and served as principal spokesman for the potential purchaser at the Planning
Commission hearing.

You have asked the Committee tc opine as to whether the enumerated activities
constitute the unauthorized practice of iaw.

The Committee considered your inquiry at its January 7, 1993 and February 11,
1893 meetings and has directed me to transmil its conclusions to you.

The practice of law, as defined in Virginia, involves a non-lawyer's engaging in
any one of three activities:

1) Advising another, not one's regular employer, for direct ar indirect
compensation, in any matter involving the application of legal principles to facts
or purposes or desires,;

2) Preparing for another, with or without compensation, legal instruments of any
character; or

3) Representing the interest of another before any tribunal, with or without
compensatian.

Part Six: Section I Rules of the Virginia Supreme Court.
In addition, Unauthorized Practice Consideration 1-1, in pertinent pari, defines
the term “tribunal” to include any body which determines the rights and

obligations of parties to proceedings before it, as opposed to promulgating rules
and regulations of general applicability.
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The Committee is of the opinion that the Planning Commission does not act as a
tribunal since its goal in this instance is to make a recommendation on a rezoning
application which is ultimately a legislative rather than an adjudicative function.

Thus, the Committee is of the opinion that the specific activities you have
enumerated, including the land surveyor presenting facts, figures, and factual
conclusions to the Planning Commission on behalf of the potential purchaser and
further negotiating the manner in which the zoning ordinance may be amended
do not constitute the practice of law and thus may be carried out by a non-lawyer.
Conversely, activities conducted on behalf of the potential purchaser before a
body which does constitute a tribunal by virtue of its role in adjudicating disputes,
such as the Board of Zoning Appeals, would constitute the unauthorized practice
of law.

Finally, the Committee cautions that activiies such as interpretations of
applicable laws and regulations, legal analysis, and assurances based upon
those interpretations and analyses might constitute the provision of legal advice
to another and, when provided for compensation, would therefore constitute the
unauthorized practice of law.

Committee Opinion
February 22, 1993
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VIRGINIA UPL OPINION 177

Carporations; Employment of Lawyers; Real Estate Settlement Services Offered
Through National Corperation; Attorney Employed By Corporation Providing
Legal Services Through Private Practice,

I am writing in response to your letter of March 2, 19894 requesting an
Unauthorized Practice of Law advisory opinion dealing with real estate settlement
practice. The Committee considered your inquiry at its March 3, 1984 meeting
and has directed me to transmit its conclusions to you.

You have provided the Commitiee with two hypotheticals for consideration,

A. The first involves an attorney who i$ an active member of the Virginia State
Bar and who is employed by a national corporation performing duties as
senior atiorney managing the corporation’s residential real estate
settlement department. As comporate counsel, the atiorney is aware that
he may not offer or provide legal counsel to another [client of the
corporation] nor may he prepare for another [client of the corporation]
legal instruments of any character except as provided in the Unauthorized
Practice Rules.

The attormey seeks to prepare legal instruments related to residential real
estate transactions (notably deeds and other necessary documentation)
for others in his capacity as an aclive status attorney, in his own name as
legal counsel. All communications, billing, ete., would clearly note that
these services are being performed by the attorney in his capacity as an
active licensed attomey. The attommey also seeks to give advice to
purchasers when necessary, including how to take tifle to property. The
attorney would be compensated for the advice/document preparation,
which compensation would be noted separately on the seftlement
statement on the “decument preparation” line as “Attorney, Esquire.” The
compensation would be paid directly to the aftorney, and would not be
paid to the corporation which would be compensated on a separate line
for setilement sesvices.

As to this first hypothetical, you have requested that the commiliee opine as to
whether the giving of advice and preparation of legal documents by the attorney,
acting in his capacity as an active, licensed attorney while employed by the
corporation, constitutes the unauthorized practice of law.

The appropriate and controlling Virginia Unauthorized Practice Rule are

contained in the (a) preamble to Part Six: Section [: (B): Rules of the Supreme
Court of Virginia and (b) Unauthorized Practice Rule 6.
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The former, in pertinent part, generally defines the practice of law as () advising
another, not his regular employer, for direct or indirect compensation, in matters
involving the application of legal principles to facts, purposes, or desires; (2)
preparing for another, with or without compensation, legal instruments of any
character; or (3) representing the interest of another, with or without
compensation, before any tribunal. Subsection (A) of the same preamble
prohibiis a non-lawyer from engaging in the practice of law or in any manner
holding himself out as authorized or qualified to practice law in the
Commonwealth of Virginia except as may be authorized by rule or statute.

The latfer specifically delineates the paramsaters of a non-lawyer's activities in the
area of real estate practice, including the giving of legai advice (UPR 6-101), the
preparation of legal instruments (UPR 6-103), the conduct of real estate closings
(UPR 6-104), and the referral of business to lawyers by parties interested in real
estate transactions.

The Committee has earlier opined that it would constitute the unauthorized
practice of law for a lay corporation to provide legal services to its customers and
that it would be improper for any attorney employee of a lay corporation to assist
the lay corporation in that unauthorized practice of law. LPL Op. 57, Approved by
the Supreme Court of Virginia, December 2, 1983, Effective March 1, 1984.

Thus, the Committee is of the opinion that it would not constitute the
unauthorized practice of law for the lawyer to maintain a private practice through
which he would deliver legal services to the parties to a real estate transaction.
See also UPL Ops. 78, 86, 91; Legal Ethics Opinion 1329 (April 20, 1990). In
accord with UPL Op. 57, however, the Committee cautions that the giving of
advice and preparation of legal documents by the attorney, acting in his capacity
as an active, licensed afttorney while employed by the corporation would be
impraper if provided under the auspices of the corporation.

in addition, however, the Committee cautions that, shouid the attorney's private
clients be referred to the attorney by the corporate employer, the emplaver is
required {0 comply with the dictates of UPR 6-106 which mandates that the [real
estate transaction] customer must first have the opportunity to select a tawyer of
his own choosing and, if the customer does not so select a lawyer, the
corporation must submit a list of lawyers from which the customer may make his
selection.

B. The second hypothetical involves the attorney, in his capacily as corporate
counsel performing duties as senior attorney managing the corporations
residential real estate settlement department, seeking to determine from
purchaser customers the manner in which the customer wishes to take
title to the property. The attorney has devised a form which states the
facts as to the several types of properly ownership, but does not advise
the customer which form of ownership would better serve the customers
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needs. The proposed form requests that the cusiomer complete the
bottom portion of the formi noting how the customer wishes to take title,
and requests that the form be returned to the corporate setflement
departmient. That information would then be communicated to the seller's
attorney for the purpose of having the deed and other seller documents
prepared.

You have requested that the Committee opine as to whether either the provision
of the information contained in the form or the conveyance of the form and return
of the same to the corporate seftlement department similarly constitutes the
unauthorized practice of law.

The Committee is of the opinion that those segments of the Part Six: Section |
Unauthorized Practice Rules of the Supreme Court of Virginia which are cited
above are similarly appropriate and controlling to this question.

The Committee has consistently opined that a non-lawyer's provision of general
legal information io the general public does not constitute the unauthorized
practice of law provided that the non-lawyer does not give assistance in the
completion of any forms or render any legal advice concemning the completion of
the forms. See UPL Ops. 54, 73, 104, 118, 131, 153,

Thus, the Committee is of the opinion that it would not constitute the
unauthorized practice of law for the corporation to either provide a form which
would include information as to the several types of property ownership; to
convey the form to the purchaser; or to accept the return of the same for purpose
of communicating the information to the seller's attomey so that the deed and
other seller documents may be prepared.

Committee Opinion
March 15, 1994
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VIRGINIA UPL OPINION 197

Non-Lawyer Representation of Party to a Real Estate Fransaction.

You have presented a hypothetical situation in which an Aftorney who is the
settlement agent for a real estate transaction has received a contract with an
addendum which indicates that the settlement agent was chosen by the
purchaser and that seller will have a separate atiorney. The contract further
states, “Fees for the preparation of the deed, that portion of the Settlement
Agent's fee billed to the Seller, costs of releasing existing encumbrances,
appropriate legal fees and any other proper charges assessed to the Seller shall
be paid by the Seller.” Subsequently, the Attorney receives a letter from a title
company stating: 1) that the title company has been retained to représent the
seller; 2) that the title company will prepare the sellerfs documents, including the
deed, the Certificate of Satisfaction, etc.; and 3) that Attorney's settlement
statement should show no charges to the seller from Attorney. The letter further
states that the title company's fee to the seller should be shown on the
settlement statement, payable to the title company, and that seller will sign all
documents in the title company's office.

The Committee considered your inquiry at its December 14, 2000 meeting and
has directed me to transmit its conclusions to you.

Under the facts you have presented, you have asked the committee to opine on
the following questions:

1. Can the title company be retained to represent the seller in the real estate
transaction if the title company is not the settiement agent named in the contract?

a. If so, does representation by a titie company put the named settlement agent
in the same position as if the sellers were represented by an attarney, i.e., does
this representation by a title company relieve the seiler of any charges by the
seftlement agent except those disclosed and agreed to by the selier?

b. I the title company can represent the seller, can the fee to the title company
on the settlement statement include the preparation of the deed, or should this be
itemized separately with the preparing attorneyis name?

No. The Committee has determined that based upon your facts that since the title
company is not serving as the settlement agent in this transaction under the
Consumer Real Estate Seitlement Protection Act (CRESPA), the Act does not
apply, and the company cannot provide any escrow, settiement or closing
services under the Consumer Real Estate Setilement Protection Act (CRESPA).
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Since the Act does not apply, the title company is not authorized o prepare any
legal instruments on behalf of seller or collect a fee for doing so. ' UPRs 6-101,
6-102 and 6-103. Further, the fitle company cannot hold itself out as authorized
to underiake a legal representation of a person and is not authorized to give legal
advice to the seller or prepare legal instruments because such activity constitutes
the unauthorized practice of law. Va, S. Ct. R, pt. 6, §l, UPR 6-101 (A). &

n response to your sub questions, it is the opinion of the committee that the
named setilernent agent is placed in the position of dealing with sellers who are
not represented by counsel, because the title company is not authorized by law
to act as an attorney for selfers. Since the title company cannot lawfully prepare
the deed on behalf of the sellers, the fee charged by the title company on the
settlement statement cannot include a fee for the preparation of the deed by the
title company. 4 If an attorney not directly employed by the title company
prepared the deed, the fea charged for deed preparation should be itemized
separately with the preparing attorney's name and paid to that attorney.

2. If Attorney complies with the instructions of the title company, is Attorney
aiding the unauthorized practice of law and thus subject to disciplinary action?

This is an ethics question, not an unauthorized practice matter, and is beyond the
purview of this commiltee. This issue has been referred to the Standing
Committee on Legal Ethics.

3. Would the answers be different if the person representing the title company is
an attorney who owns or is employed by the title company?

No. Your inquiry presents two scenarios, one in which a Virginia licensed
attorney in private practice owns the title company and another in which the
attorney is an employee of the title company. In both situations, it would appear
that the aftorney is representing the titfe company and not the seller. if the seller
needs or desires legal representation, the seller cannot be represented by the
attorney employed by the title company. The title company is a lay entity which is
not authorized to practice law, and cannot employ its attorney to provide legal
services fo its customers. Richmond Ass'n of Credit Men v. Bar Ass’n of City of
Richmond, 167 Va. 327, 189 S.E. 1583 (1937); UPL On. #604 (1985). Under both
CRESPA and the UPL rules, only an afforney engaged in private practice
specifically retained by the selier may undertake legal representation of the
seller.

4. Can an attorney acting in his capacity as an ownerfemployee of a title
company ethically perform legal services for clients of the title company, or is he
considered to be the same as a non-afforney in his relationship with title
company clients? Are the clients considered to be represented by their own
attorney in this situation?
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Generally it is the unauthorized practice of law for a lawyer employed by a tay
corporation to provide legal services to its customers. Richmond Ass'nt of Credit
Men v. Bar Ass'n of City of Richmond, supra. Therefore, the committee would
regard such an attorney as a non-lawyer in the circumstances you present. The
committee opines that only a Virginia licensed attorney engaged in the private
practice of law may undertake a legal representation of a party to a real estate
closing. Thus, in the facts you present, the attorney employed by the title
company is to be treated as a non-attorney for purposes of your inquiry and the
seller is not to be considered as represented by their own attorney in this
situation.

Committee Opinion
Issued June 26, 2000

Revised January 22, 2001

Approved by Gouncil
June 14, 2001
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October 1, 2001

i, Anon-lawyer seittement agent registered under CRESPA is authorized to prepare
settlernent statements and complete form documents and instruments selected by and in
accordance with ingtructions of the parties to the transaction. Virginia Code § 6.1-2.20. A
non-lawyer shail not, with or without compensation, prepare for another legal instruments
of any character affecting the title to or use of real estate UPR 6-103 (A).

!\)

Even if the titte company were serving as & registered settiement agent pursuant to the
Consumer Real Estate Settlement Protection Act (CRESPA), the title company is
prehibited from giving legal advice to the parties to the transaction. See, e.g.,, Va. Code §
6.1-2.22 (No settlement agent can provide legal advice to any party to the transaction
except a settlement agent who is engaged in the private practice of law in Virginia and
who has been retained or engaged by a party to the transaction for the purpose of
providing legal services to that party). However, CRESPA has no application to this
inquiry since the tite company is not acting as settlement agent.

A non-lawyer is not entitled to coilect a fee for providing legai services which they are not
authorized to perform. Va. 8. Ci. R, pt. 6, § | (introduction) {“Any fees charged by a
person engaged in the unauthorized practice of law are not coilectible in court.™); UPL
Op. #3112 (1990} (It is the unauthorized practice of law for a mortgage company to make
a separate charge for the preparation of legal instruments affecting title to real estate in
cennection with a real estate closing.)

Tad
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