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PRACTICAL PREPARATIONS FOR CLIENTS PRUDENTLY
PLANNING FOR THE RISK OF INCAPACITY

Lewis W. Webb I

Attorneys and other professionals in the private client (trusts & estates) area only too frequently see poor decision
making by clients in their last years of life. And only too often, the results of these decisions are financially and
otherwise catastrophic.

In planning, there is a built in tension between 1) wanting to have clients retain maximum control over their lives,
with all of the independence and mental and physical stimulation that provides, and 2) protecting them and
their assets, often from themselves. The best situation is when the client puts into place structures (planning,
documents, asset titling) and teams (family and professional) while competent. The client then can stay the
course with prior made decisions, with structures and teams available to gradually step into any voids created by
the client’s lessening ability to manage his affairs.

Of course, even with good structures and teams, clients are often in denial or fearful about their worsening
condition when it actually arises and try hide such from their families and advisors. They are embarrassed, don'’t
want to be a burden on their families, or fear losing their driver’s license and the freedom to get around. Spouses
are often surprisingly complicit in the cover-up. In addition, rare is the family without internal tensions, poor
communication habits, sibling rivalry, etc., all of which typically come to the front when the parent cannot keep it
all together by his or her moral and/or financial authority.

As advisors, the below is a checklist of items that might be helpful for our clients planning for this significant
risk.

1) Have discussions and plan with the client while they are competent, can think rationally and
dispassionately and can make decisions. This should most likely be done prior to a client reaching age
70. Due to the nature of the degeneration here, many clients can be competent and rational, but have lost
the ability to make difficult decisions (this is often an early skill that is lost), and thus if you are too late,
there can be lots of intelligent and thoughtful discussions, but nothing gets implemented.

2) Have in place thoughtful wills, trusts, powers of attorney and/or advance medical directives. As a
reminder, powers of attorney are extremely powerful documents. The greater the level of assets, the more
checks and balances are needed on the people granted power under any of these documents. Should
power holders be required to account or at least show the check book activity periodically to another
party? Should there be processes in place for the removal and replacement of a power holder that
becomes abusive?

In addition, while this raises very difficult issues, contemplate whether an estate plan should be drafted
to only be changeable with the consent of another party, preventing changes caused by bad actors
exercising undue influence. These improper changes, often made on the edge of full incapacity, are often
difficult, if not impossible, to undo once discovered.
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Thought needs to be given to how the family and professional teams will communicate, especially given
medical and legal confidentiality issues. These groups will need a way to effectively and easily share
information.

3) Due to the power of the computer, many clients now easily create (and annually update) very detailed
lists of all relevant information an executor, trustee or power of attorney holder might need. Obviously,
keeping this information private and out of the wrong hands is crucial.

4) It could be argued that now is the time to clean out all old, festering family wounds and communication
pathologies. Soon enough the children will need to “become the parents” to their parents. Our clients,
while they have the emotional energy and intelligence to do so, need to clean up their family’s inner
workings first. A much more connected, loving and meaningful old age will result.

5) At an early stage, parents need to involve their children with their medical care and condition. Making
it a habit for a child to go to the doctor with the parent while competent, makes it much more likely that
the parent is unable to hide bad news when it comes. In addition, the children are able to ensure actual
treatments recommended are fully and accurately implemented, as well as be strong advocates for their
parents in the medical process.

6) Finally, having the client visualize and plan for a variety of scenarios helps take some of the unknown
and fear out of aging. “If you had a major stroke tomorrow, what would you want to have happen?” “Where
would you live?” “How would you get around if you cannot drive any more?” The plans help give the
caregiver team both direction and the comfort that what is being provided is what the client actually chose
while competent.

The potential for economically and emotionally stressful problems as part of the aging process is high. Many of
these risks can be significantly ameliorated through thoughtful and thorough planning. Future articles will address
1) how to plan around and address these situations when you are trying to help the child of the parent making
bad decisions, and then 2) looking at the brutal dynamics caused by the introduction of a black sheep family
member or new love interest/second spouse with bad intent into the mix of a person with diminished capacity.

Lewis W. Webb IIl is Chair of the Firm’s Tax Department and Private Client Services
Group. He has traditionally represented high net worth families and owners of closely held
businesses in all areas of their estate planning. Currently, he is also spending significant
- time on charitable giving matters, community and private foundations, and transmission of
family values to next generations. He is a graduate of the University of Virginia School of
' Law. His civic involvement includes service on the United Way, CHKD and ODU Educational
Foundations, as well as several Private Foundations. He is also Chair of the Endowment
Committees of the Chrysler Museum and the Virginia Aquarium and the Distribution Committee
of the Business Consortium for Arts Support. Lewis can be reached at (757) 624.3247 or
lwwebb@kaufcan.com.

kaufCAN.com private client services update 2



KAUFMAN &CANOLES

attorneys at law

P.O. Box 3037
Norfolk, VA 23514

IN THIS ISSUE

e PRACTICAL PREPARATIONS FOR CLIENTS PRUDENTLY PLANNING
FOR THE RISK OF INCAPACITY

PRIVATE CLIENT SERVICES

who we are

Vonda W. Chappell
Lawrence G. Cumming
Jason R. Davis*
Gregory R. Davis
Robert C. Goodman Jr.
Philip L. Hatchett

R. Braxton Hill lll
William L. Holt

David Kamer

Kirkland M. Kelley
Alison V. Lennarz
Sarah E. Messersmith
E. Duffy Myrtetus™

W. Hunter Old*
Alexander W. Powell Jr.
Robert H. Powell Ill
Winthrop A. Short Jr.*
James G. Steiger
Edward R. Stolle
Lewis W. Webb Il

* Attorneys whose practice is limited to ligtation matters

Visit our website at www.kaufCAN.com.

vwchappell@kaufcan.com
lgcumming@kaufcan.com
jrdavis@kaufcan.com
grdavis@kaufcan.com
rcgoodman@kaufcan.com
plhatchett@kaufcan.com
rbhill@kaufcan.com
wlholt@kaufcan.com
dkamer@kaufcan.com
kmkelley@kaufcan.com
avlennarz@kaufcan.com
semessersmith@kaufcan.com
edmyrtetus@kaufcan.com
whold@kaufcan.com
awpowell@kaufcan.com
rhpowell@kaufcan.com
washort@kaufcan.com
jgsteiger@kaufcan.com
erstolle@kaufcan.com
lwwebb@kaufcan.com

757
757
757
757
757
757
757
757
757
757

( 546.4150
(

(

(

(

(

(

(

(

(
(757
(

(

(

(

(

(

(

(

(

224.2910
624.3119
259.3820
624.3238
873.6316
624.3106
259.3885
624.3175
624.3283
259.3830
224.2950
771.5750
259.3870
259.3877
624.3245
873.6301
624.3234
491.4033
624.3247

757
804
757
757
757
757
757
757
757

N N N N N e N e N N e S N N S N e N

If you would like to be added to the Kaufman & Canoles mailing list or if your name, title, company, or address needs to be revised, please notify Kerry

Martinolich, Kaufman & Canoles, P.O. Box 3037, Norfolk VA 23514 T (757) 624.3158 F (757) 624.3169 kamartinolich@kaufcan.com

Copyright © 2010. Kaufman & Canoles. All Rights Reserved. The contents of this publication are intended for general information only and should not be
construed as legal advice or a legal opinion on specific facts and circumstances.

kaufCAN.com

private client services update



